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Medical Malpractice Caps 
This responds to the article, 
“Medical Malpractice Caps Move 
from the Legislature to the Courts: 
Will They Survive” (May 2004). Al- 
though the feature article did a good 
job in summarizing the leading 
cases regarding the constitutional 
right of “access to the courts,” the 
discourse contained therein failed 
to adequately discern the signifi- 
cance, and discuss the relevance, of 
the most salient decision regarding 
limitations on noneconomic dam- 
ages in medical malpractice actions, 
University of Miami v. Echarte, 618 
So. 2d 189 (Fla. 1993), cert. denied, 
510 U.S. 915 (1993). Indeed, while 
correctly explicating the court’s 
finding that an overwhelming pub- 
lic necessity existed and that the 
caps enacted by the 1988 Legisla- 
ture were reasonable, the article 
gave short shrift to the basis for the 
legislative findings and the court’s 
review of such. Even more troubling 
is the article’s lack of comparative 
analysis between the record estab- 
lished by the legislature in 1988 
which served as the foundation of 
that year’s constitutional caps on 
damages, and the nature of the 
record which served as the predicate 


for legislative action in 2003. 

In contrast, the 2003 Legislature 
Was ever cognizant of the 
precedential value of the Echarte 
decision and sought to emulate the 
thoughtful review undertaken, and 
the careful findings enacted, by the 
1988 Legislature. For instance, in 
addition to relying upon the exten- 
sive record developed by the 
Governor's Task Force on Healthcare 
Professional Liability, the House of 
Representatives’ Select Committee 
on Medical Liability Insurance held 
numerous hearings in Tallahassee 
and throughout the state, and heard 
from hundreds of affected parties. A 
fair reading of the record from 2003 
will show a much more extensive 
record existed in 2003 than was com- 
piled in 1988 and, more importantly, 
that was relied upon by the court in 
upholding the 1988 caps. 

The preeminent finding from the 
2003 record was that Florida was 
undeniably undergoing a crisis in 
the access to quality health care and 
concomitantly, that comprehensive 
reforms were necessary. Just as in 
1988, last year’s legislature re- 
sponded to this crisis by enacting 
significant changes in the areas of 
patient safety, quality of health care, 


Oath of Admission to The Florida Bar 


to which disbarment may be had. 
“| do solemnly swear: 


State of Florida; 


able under the law of the land; 


the cause with which | am charged; 


help me God.” 
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ents, and will accept no compensation in connection with their business except 
from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
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insurance availability and litigation 
procedures. Clearly, just as the court 
recognized in Echarte, the 2003 Leg- 
islature acknowledged that limita- 
tions on noneconomic damages were 
part of the solution. Contrary to the 
article’s implication, making this el- 
ement a part of the answer, and not 
the only answer, was not only the 
constitutional way to proceed, it was 
the best course of action from a pub- 
lic policy perspective. 

J. DUDLEY GOODLETTE 
State Representative, District 76 


Brown v. Board of Education 

Regarding the 50th anniversary 
of Brown v. Board of Education, it 
is good to see our country develop 
as a civil society and in so doing 
shape the course of legal jurispru- 
dence and case law. 

In the case of Plessy v. Ferguson 
(1896), in which the “separate but 
equal” doctrine came to be known, 
the ruling in Plessy set the stage, 


historically, for a further refinement 
in case law defining this country’s 
accepted standard for living. 

Specifically, but for the Plessy de- 
cision, our legal standards for equal 
protection of the law may not have 
adequately addressed the desegre- 
gation issue in Brown. We, as law- 
yers, depend quite heavily on the 
rule of the precedent in terms of 
guiding our daily law practice. We 
cannot disregard the legal and his- 
torical significance of Plessy and 
simply take the Brown decision on 
its face. For Brown is an outgrowth 
of Plessy and while we as a society 
strive for equality among the indi- 
viduals, individual equality cannot 
logically be achieved without main- 
taining some working definition of 
that which uniquely separates us as 
individuals. 

Equality without individuality is 
meaningless to the individual. Yet, 
to be an individual, one must pos- 
sess characteristics or qualities dis- 
tinct to others. But, such distinc- 


tions imply division, at some point, 
of the people within society. Thus, 
is it logically or practically possible 
to have true equality in our society 
consisting of hundreds of millions of 
distinct human beings? History is 
perhaps the best guide by which to 
measure our progress as a society 
and whether we are advancing as a 
country. Some will say yes and some 
no. Therein lies the paradox of 
equality without separation. 

STEVEN M. BELL 
Kissimmee 


The Florida Bar Journal welcomes 
letters to the editor. Letters should 
be no longer than 500 words and 
may be edited. Letters should be 
directed to “Letters to the Editor,” 
The Florida Bar Journal, 651 E. 
Jefferson St., Tallahassee, Florida 
32399-2300 or e-mailed to 
cdodd @flabar.org. 
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Congratulations to The Florida Bar’s 
50-year members—Class of 1954! 
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The entire membership of The Florida Bar celebrates your service 
to the profession, service to the community, and service to 
individuals by protecting their rights, pursuing justice, and 

promoting professionalism. We collectively thank each of you! 
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am honored to have been 
sworn in as the 56th presi- 
dent of The Florida Bar. 
There have been in the past 
and will continue to be many diffi- 
cult issues we face as lawyers. None 
may be as important as the threats 
and incursions that continue 
against the time-honored American 
concept of an independent judiciary. 

After more than 200 years of prac- 
ticing our particular brand of con- 
stitutional democracy, we as Ameri- 
cans must still protect our courts 
and court system from politicians 
who want to weaken the resolve of 
our judges and curtail access to the 
courts. When I say “politicians,” I do 
not mean that this is a partisan is- 
sue. From the most liberal president 
and governor to the most conserva- 
tive Congress and legislature, the 
politicians of this country rightly 
pursue what they believe is the will 
of the people. In so doing, they are 
bound from time to time to run afoul 
of the state’s constitution or the US. 
Constitution. 

When the courts step in, the po- 
litical will behind legislative or ex- 
ecutive acts is important to consider, 
but should never color a judicial 
decision. And the threat of legisla- 
tive or executive authority to strip 
or control court funding, remove the 
Bar from the process of selecting 
jurists, or attempt to coerce judicial 
subservience must be held at bay. 
Our constitutional order and our 
oaths of admission demand that we 
vigorously defend the independence 
of our judiciary. 


Independent Judicial 
Nominating Commissions 
One very important way to ensure 
the independence of the judiciary is 
through nonpartisan, independent 
nominating commissions. In 2001, 


_ President's Page 


A Year of Challenge: 
To Sustain, Examine, and Defend 


the legislature gave the governor all 
of the appointments to Florida’s ju- 
dicial nominating commissions. This 
change has resulted in a strain on 
judicial independence and an in- 
crease in political appointments— 
from the commissioners to the 
judges themselves. 

In confronting this issue, the po- 
litical party to which you belong is 
irrelevant. Protecting the judiciary 
from political influence allows the 
United States to have a robust po- 
litical debate and activity. Nonpar- 
tisan voices must be returned to our 
judicial nominating commissions to 
preserve the independence of our 
judiciary, the most important com- 
ponent of our system of justice. 


Court Funding 

When Floridians amended the 
constitution to shift the funding of 
our court system from the counties 
to the state, the purpose was to add 
uniformity and fairness to the way 
courts are funded and administered. 
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The plan was to avoid creating a 
court system that divides jurisdic- 
tions into the haves and have nots. 
Although that plan was a good one, 
its purpose has not been reached. 
Instead, many of Florida’s smaller 
and more rural counties are worried 
that essential and important legal 
services, as well as fundamental 
access to the courts, will have to be 
seriously curtailed. 

Due to the leadership of many fine 
lawyers serving in our legislature, 
including Senators Smith, 
Villalobos, and Campbell, and Rep- 
resentatives Kottkamp, Negron, and 
Benson, the ground given by the 
court system was minimized. In the 
end, though, the legislature failed 
to maintain current levels of fund- 
ing and did nothing to improve upon 
existing deficiencies. Politics be- 
came the name of the game, result- 
ing in no funding for many judges 
needed around the state. We must 
send a clear message to the House 
and Senate to create a funding 
mechanism for our courts that re- 
moves political influence from the 
process. 


Three Initiatives 

There are three other initiatives 
that I would like to accomplish dur- 
ing my term as president: a review 
of our lawyer advertising rules; in- 
creased funding for our most vulner- 
able members of society—our chil- 
dren; and a commitment to welcome 
and encourage diverse members of 
our Bar family to get more involved 
and help make our Bar stronger by 
virtue of our differences. 


e Lawyer Advertising 

Surveys have shown that the 
single reason most people cite for 
our negative public perception is 
lawyer advertising, in particular, 
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television advertising. They say this 
despite the fact that less than four 
percent of lawyers or law firms ad- 
vertise on television. 

The rules surrounding attorney 
advertising in Florida are like a de- 
cades-long wrestling match between 
an attorney’s right to engage in com- 
mercial free speech, better known as 
advertising and marketing to the 
rest of the world, and the Bar’s obli- 
gation to protect the public and our 
profession. 

That we have multitudes of laws, 
rules, and regulations is evidence of 
the issue’s complexity, for they show 
just how ingrained and important 
the competing interests are. 

Many believe all these rules and 
regulations regarding lawyer adver- 
tising unfairly restrain competition 
and therefore trade, a concept as 
near and dear to American capital- 
ism as free speech is to American 
democracy. But this is where lady 
justice steps in to remind us that the 
overriding concern is protecting the 
public interest. Restricting attor- 
neys from using puffery in their ads, 
or dramatizations, even when these 
methods are available to other ad- 
vertisers, is the right thing. 

I am committed, as Bar president, 
to maintaining what I think is the 
proper balance between a lawyer’s 
right to communicate with the con- 


suming public and the Bar’s duty to 
ensure a fair, dignified, and impar- 
tial legal system. 


© Needs of Children 

Miles McGrane made his year as 
Bar president the “year of the chil- 
dren” and did an outstanding job. I 
would like to continue the strides he 
has made in bringing greater access 
to the courts for Florida’s lower-in- 
come, disabled, abused, and ne- 
glected children. Because they have 
no way into the judicial system and 
there is no money to ensure they 
have legal representation, the rights 
of our children are neglected. 

Working with many members of 
the House and Senate, and particu- 
larly with Representatives Mahon 
and Kottkamp and Senators 
Webster, Sebesta, and Smith, The 
Florida Bar was able to secure a con- 
tinuing source of funding for 
children’s legal aid through the cre- 
ation of the specialty license tag 
“Kids Deserve Justice.” 

Funds generated by the “Kids 
Deserve Justice” license tags will be 
administered free of charge by The 
Florida Bar Foundation. This means 
100 percent of the funds generated 
through tag sales will be used to pro- 
vide grants for children’s legal ser- 
vices. Without this program many of 
these services would be unavailable. 


Inclusiveness 

Not too long ago, women presi- 
dents of The Florida Bar were an 
unheard-of phenomenon, and we 
have yet to elect a president of color. 
Nevertheless, I stand before you as 
evidence of a profession that can and 
continues to embrace inclusiveness. 
Our courts, law schools, and law of- 
fices must continue to include any 
who choose to pursue a legal career. 
The best way to accomplish this is 
by finding ways to include rather 
than exclude each other in our le- 
gal and professional activities. I 
urge all Bar members to reach out 
to someone who is not like you to 
begin a dialogue about improving 
Florida’s legal profession and mak- 
ing our system more inclusive for all 
attorneys. In the end, our efforts 
will be reflected in a stronger, more 
representative legal system through 
which we can all thrive. 

From ensuring judicial indepen- 
dence to broadening our profession 
through greater inclusiveness, I 
hope you will be motivated to join 
me in confronting these issues. To- 
gether we can accomplish these 


KELLY OVERSTREET JOHNSON 
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KELLY OVERSTREET JOHNSON 


President of The Florida Bar 


“A woman of her word, 
a builder of consensus” 


by Jan Pudlow 


n an outing to Deer Valley in Utah, a ski in- 
structor asks Kelly Overstreet Johnson: “What 
do you want to get out of these private les- 
sons?” 

Just then, a woman zig-zags down a snowy slope with 
dazzling, perfect form. 

“T want to ski like that,” Johnson answers matter-of-factly. 

The instructor retorts with a grin: “That’s good. Her name 
is Heidi Voelker, and she’s a member of the U.S. Ski Team 
and is a World Cup competitor.” 

Wendy Mitchler, a Ft. Lauderdale lawyer who was at 
that ski lesson too, tells that story to underscore that 
anything her good friend Johnson takes on, she is driven 
to excel—whether it’s downhill skiing, litigating a huge 
class-action case, managing delayed nintherhood of three- 
year-old twins, or serving as the new president of The 
Florida Bar. 

“She is not a mere mortal like the rest of us,” says 
Mitchler with a laugh. “Kelly is so organized and focused. 
She always carries these three-by-three notepads, where 
she writes everything down in her nice, little neat script.” 

Nina Ashenafi, president of the Tallahassee Bar Asso- 
ciation, marvels: “She will respond to an e-mail at a dizzy- 
ing speed. I am in awe of that. Kelly considers herself late 
if she is five minutes early.” 

Hal Johnson, the self-described “calmer, more laid-back” 
partner in a marriage of two dozen years, says of his wife: 
“She has a double-A personality. She is a perfectionist. She 
expects people to meet expectations, and she is very force- 
ful if they don’t.” 

Such meticulousness comes naturally. 

Once, Mitchler got a peek at Johnson’s grade-school re- 
port cards. Besides the expected straight As, a teacher’s 
handwritten comments revealed: “Kelly is such a little per- 
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fectionist. We worry about her. If she doesn’t get every- 
thing right, she gets upset.” 

Flash forward to the present: M. Stephen Turner, man- 
aging partner at Broad and Cassel’s Tallahassee office, 
where 46-year-old Johnson has worked for 14 years, puts 
it concisely: “There is nothing that Kelly can’t do, and she 
always does it right.” 

As for leading the Bar, Turner predicts: “She will do a 
magnificent job. She is a top-drawer person and a top- 
drawer lawyer.” 

Kelly Overstreet Johnson serves as a role model for those 
who want to have it all: high-powered careers, yet time 
and energy to spend on family, friends, and fun. 

“She really understands the struggles women and men 
have as they balance the demands of family and career,” 
said Mary Sweet, a Tallahassee friend and lawyer who has 
enjoyed accompanying the Johnsons on international trips. 

Kathy Overstreet, a Realtor in Atlanta, describes her 
older sister as “a very politically active person and so so- 
cial, loving to be front-and-center. She has the knowledge 
and energy to be an absolutely perfect fit for the position 
of Bar president. Instead of juggling 27 balls in the air, 
she'll have 28, and she will handle it beautifully.” 


A Balanced Life 

At Johnson’s law office, the wall the client sees is full of 
diplomas, certificates, awards, and plaques. It’s clear that 
a highly qualified lawyer, a partner in the firm, is at the 
helm. 

But the wall that Johnson gazes at, glancing over a 
client’s head, is a LeRoy Neiman serigraph titled “Califor- 
nia Cuisine.” An elegant woman in black dress and black 
hat sits at a long table filled with a vase holding splashy 
flowers and a group of wine bottles. A waiter is pouring 


| 
} 


AydesBojoud s,pueyoiy 


| 


The Photography Studio 


Hal and Kelly Johnson first met when she was a legal secretary just 
out of college and he was a lawyer. Now married two dozen years, 
here they attend a Palm Beach County Bar Association party, when 
friend Carol Brewer was sworn in as president. 


the lady a glass of white wine. 

It’s a “feel good” picture, says 
Johnson, who daydreams of relaxing 
by choosing a crisp Chardonnay from 
her 850-bottle wine cellar, set at 55 
degrees, the perfect French climate. 
In her own backyard retreat from a 
bustling career, she will finally put 
her feet up on her teak steamer chair 
with the latest bestseller under the 
whir of bamboo-paddle ceiling fans on 
a covered porch overlooking a water- 
fall tumbling into a pool. 


Ah, serenity at last—that is, until 
her toddler twins, Haley and Alex, 
come running over wanting to play. 

Johnson’s friends say she is one of 
the best at organizing her bustling life 
into manageable compartments: 
driven, focused lawyer, partner in a 
firm, over here; independent, stylish 
woman, art and wine connoisseur, 
avid reader, world traveler over there. 

Toss into the mix the demands of 
motherhood, and no wonder this dy- 
namic Tallahassee hometown girl in- 
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spires amazement. How does she do 
it all? 

“You just get it done,” Johnson an- 
swers nonchalantly. “Somebody told 
me one time, ‘The busier people are, 
the more they can get done.’ I’ve al- 
ways handled a bunch of things, and 
so it’s just one more thing to get done. 
Plus, I have a lot of help. I have a live- 
in nanny, end both grandmothers live 
in Tallahassee and are frequent visi- 
tors and playmates for the girls. That 
helps.” 

It also helps that she enjoys an 
equal-partner marriage with Hal 
Johnson, general counsel of the 
Florida Police Benevolent Associa- 
tion. When Kelly Johnson said she 
wanted to go for the Bar presidency, 
he responded: “If it’s important to 
you, I’m behind you 100 percent.” 

“And he has been,” Kelly Johnson 
says with a smile. 

As Ashenafi observes: “She has 
married a very strong man who 
doesn’t limit her.” 

When his wife asked what he 
thought of her becoming Bar presi- 
dent amid the challenges of parenting 
twins, Hal Johnson bought her sell- 
ing argument that the girls are more 
portable at this age, and juggling 
motherhood and the Bar presidency 
would be tougher once they are in 
kindergarten. This was the year to go 
for it. 

“Obviously, Kelly is not one who 
is easy to say ‘no’ to, because of that 
persistent nature. She makes up her 
mind, and she is very strong-willed 
and has strong opinions,” Hal 
Johnson says. 

Among her strong opinions as Bar 
president will be emphasizing the 
checks and balances needed between 
the Bar and the executive branch on 
judicial nominating commissions to 
ensure the independence of the judi- 
ciary, and revamping the current 
cumbersome process of approving 
lawyer advertising. (See sidebar) 

No one who knows Johnson is sur- 
prised that she aspired to lead 
Florida’s 74,000 lawyers, and won 
this prestigious post without opposi- 
tion. 

“I probably could have predicted 
this in the ninth grade,” said Janet 
Joanos Pung, childhood friend and 


Kelly was 43 and Hal 52 when they embarked on the great parenting adventure of bringing identical 
twin daughters, Haley and Alex, into the world on May 17, 2001. 
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daughter of retired First District 
Court of Appeal Judge James Joanos. 

“In high school, I would have voted 
Kelly mostly likely to succeed. She was 
very ambitious, driven, and had a clear 
eye on her goals, whereas a lot of us 
in high school were just looking for- 
ward to the Friday night football 


game.” 

Johnson rises to the top of any or- 
ganization she joins, serving as presi- 
dent of both the Tallahassee Women 
Lawyers (1984-85) and Tallahassee 
Bar Association (1990-91). 

“She doesn’t have a personal 
agenda,” Hal Johnson says of his 


wife’s ascension to The Florida Bar 
presidency. “Serving as Bar president 
is not done so that at some point in 
time she can become a judge or run 
for office. This is simply something 
she wants to do.” 

Hal Johnson describes his wife as 
“a big believer in professionalism. 
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That term gets bantered about so 
much, it sort of loses its meaning. But 
I mean she is a big believer that law- 
yers should conduct litigation on a 
professional, courteous, I-take-you- 
at-your-word, you-take-me-at-my- 
word level.” 


Kelly’s Kamikazes 

Don’t get the impression Kelly 
Overstreet Johnson is so totally con- 
sumed with career, so driven to 
achieve perfection, that she has lost 
her playful spark. 

Those who know her best describe 
her as a quick-witted, fun-loving, 
kick-up-her-heels partier, who is also 


a generous and loyal friend. 

When John DeVault of Jacksonville 
served as president of the Bar in 
1995-96, he chose Johnson to chair 
the annual meeting. People are still 
talking about the Friday night party 
featuring the Beach Boys and the 
fountain that flowed with “Kelly’s 
Kamikazes,” a potent libation of 
vodka and lime juice that helped 
nudge even the most reluctant law- 
yers to the dance floor. 

“Kelly has great organizational 
ability, and she likes to have a good 
time,” DeVault said of his decision to 
choose her to organize the Bar’s pre- 
mier annual convention. “Indeed, I 


When John DeVault, left, 
served as Bar president 
in 1995-96, he chose 
Kelly Overstreet 
Johnson to chair 
the annual meeting 
because he knew 
she had “great 
organizational ability 
and she likes to have a 
good time.” People still 
talk about the Friday 
night party featuring 
the Beach Boys with 
Mike Love, right. In the 
center are former Bar 
President John Frost 
and Johnson. 


wasn’t disappointed.” 

Michael Kranz, a Board of Gover- 
nors member from West Palm Beach, 
lets out a big belly laugh telling this 
story: He was attending a black-tie 
event at the Flagler Museum, for the 
swearing-in ceremony of friend Carol 
Brewer, when she became president 
of the local bar. 

“Someone walks up behind me and 
puts their hands over my eyes. I 
thought it was a buddy of mine, and I 
reached behind to grab him. All I get 
is a handful of silk. I turn around to 
see it’s Kelly. She looks me straight 
in the eye, and without missing a 
beat, says: ‘I just love those Palm 


EDUCATION: 

* Bachelor of Science degree in 
Real Estate and Pre-law, 
Florida State University, 1979 

* Doctor of Jurisprudence, with 
honors, FSU College of Law, 1982 


PROFESSIONAL ACTIVITIES: 

* Broad and Cassel, partner 
(1990-present) 

* Kelly Overstreet Johnson, attorney 
at law, solo practice (1988-90) 

* Ervin, Varn, Jacobs, Odom & Kitchen 
(1985-88) 

* Florida Attorney General Office, civil 
litigator (1983-85) 

* Admitted to practice law in Florida 
(1982) 

* Academy of Florida Trial Lawyers 

* American Bar Association 

* ABA House of Delegates, member 
(1992-94, 2004-2006) 

« American Bar Foundation, fellow 

* Florida Association for Women Law- 
yers, treasurer (1988-89) 


Biography — Kelly Overstreet Johnson 


¢ Florida Bar Foundation, fellow 

* Florida Council of Bar Association 
Presidents 

* Florida Government Bar Association 

* Inns of Court 

* Tallahassee Bar Association, board of 
directors (1987-89 and 1991-92); 
president-elect (1989-90); president 
(1990-91) 

* Tallahassee Barristers 

* Tallahassee Women Lawyers, treasurer 
(1982-84); president (1984-85); 
board of directors (1985-86) 


FLORIDA BAR ACTIVITIES: 

* President (2004-05) 

* President-elect (2003-04) 

* Board of Governors (1997-03) 

* Young Lawyers Division Board of 
Governors (1986-90) 

* First District Court of Appeal 
Judicial Nominating Commission 
(1994-98) 

* Second Circuit Judicial Nominating 
Commission (1990-94) 


* Annual Meeting Committee, chair 
(1996) 

* Board Liaison to Administrative Law 
Section (2000, 2002-03) 

* Board Review Committee on 
Professional Ethics (1997) 

* Budget Committee (1998) 

* Certification Plan Appeals Committee 
(1997) 

* Communications Committee (1998- 
2000), chair (2000) 

* Disciplinary Review Committee, 
co-chair (1999), chair (2001) 

Executive Committee (1999-2004) 

* Legislation Committee (2002) 

* Program Evaluation Committee 
(1998-03) 

* Committee on Professionalism (1996) 


CIVIC ACTIVITIES: 

¢ Guardian ad Litem Program 
* Junior League of Tallahassee 
* Legal Aid Foundation 
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A Pair of Pressing Presidential Goals 


Vexing discussions among the Board of Gover- 
nors have lasted more than an hour about whether an 
individual lawyer's single ad violated Bar rules. 

“Well, if you have 52 people who can have an hour- 
long debate on whether an ad violates a rule or not, 
there’s something wrong with thai rule,” said Kelly 
Overstreet Johnson. 

That’s why Johnson has created The Florida Bar’s Ad- 
vertising Task Force 2004, chaired by Miami lawyer and 
former BOG member Manny Morales, and is making 
the review of advertising rules a priority of her presi- 
dency. 

Johnson doesn’t particularly like lawyer advertising, 
noting surveys point to it as hurting the image of the 
legal profession, but Jonnson acknowledges there is a 
First Amendment right to advertise. 

“While I've been on the board, we've had lawyers 
who say, ‘| don’t understand why this ad doesn’t com- 
ply. Tell me what | can do to make it comply.’ We 
couldn’t even tell them that. It’s hard to articulate. 
There’s got to be a level of frustration among the law- 
yers who are trying to do the right thing by complying 
with our rules and can’t even figure out how to do that.” 

Why are the rules so fuzzy? 

“Because we are lawyers. We can make an argu- 
ment or interpretation about anything,” she said. 

“One of the things | tried to do on the advertising 
committee was to make sure | appointed people who 
advertise and are used to dealing with the rules.” 

She would like to see some kind of pre-approval re- 
quirement. 

Currently, it’s not unusual for a lawyer to run a prob- 
lematic ad, even though the ad has been declared in 
violation of the rules, while the lawyer appeals. The law- 
yer must file the ad before it is run, but doesn’t have to 
have it approved before the ad runs. However, the 
lawyer runs the ad at his or her own risk. By the time the 
appeal process is completed and the lawyer loses the 
appeal, the ad has often run in the public domain for 
six months or more, and the lawyer is ready to start 
running a new ad anyway. The process then begins 
anew. 

This is not satisfactory to Johnson. 

She would like to tighten Florida’s rules—already in 
the forefront nationally—to avoid what she personally 
considers “horrible ads” she has seen in Florida, but 
more often in other states. While she wishes there were 
a “good taste rule,” she knows the Bar can‘t do that. 

The main mission, she said, is to “make our rules work- 
able for those who do advertise, and also structure 
them as tightly as we can to protect the public and 
preserve our image.” 

“Let’s see what we can do with the rules to tighten 
them up, so if you want to comply, you know what it is 
you need to say. And if you don’t want to comply, 
then we, the Bar, need to go out and discipline law- 
yers who choose not to follow the rules. It’s not fair to 


the lawyers who are trying to comply not to take action 
against the ones who aren’‘t.” 

Johnson has witnessed the inner workings of judicial 
nominating commissions and cares deeply about pre- 
serving the integrity of the process in order to protect 
the independence of the judiciary. 

She has served on both the Second Circuit Judicial 
Nominating Commission (1990-94) and the First District 
Court of Appeal Judicial Nominating Commission (1994- 
98). And she is very concerned about the change in law 
that took away the Bar’s direct appointments and gave 
the governor all nine commissioner appointments. 

“My concern is not for any reason other than no gov- 
ernor, regardless of who that person is and regardless of 
party affiliation, should have, in my opinion, the appoint- 
ing power for the nine members who are supposed to 
screen the candidates for him or her. The governor is 
going to make the ultimate appointment, so the proce- 
dure currently doesn‘t have the checks and balances it 
was designed to have,” Johnson explained. 

The Florida Bar fought that statutory change in 2000- 
01, but a compromise was reached to avoid being 
counted out of the process altogether. 

“| thought that was a bad deal for us,” Johnson said in 
characteristic straight-talking style. “What really should 
have happened—and this is everybody's fault that we 
didn’t think of it—was when the CRC did all the Article V 
revisions in 1998, they should have constitutionalized the 
composition of the JNC in the revision.We wouldn't even 
have this issue, if that had been done. But nobody 
thought about it at the time.” 

When the Board of Governors took the position to sup- 
port merit retention and selection over elected trial 
judges, Johnson said, “| was on the losing side of that 
issue. | thought we should keep the system the way we 
have it. My point was the JNC process is only as good as 
the JNC. If you change the JNC, the makeup of the ap- 
pointment authority, or if you have INC members who 
are not committed to nominating the most qualified ap- 
plicants, it’s going to be a very bad process. If you have 
nine great people, it’s going to be an outstanding pro- 
cess.” 

But currently, the situation is ripe for infusing politics into 
the process, or sparking inappropriate questions from 
JNC members, such as the recent controversy surround- 
ing the 17th Circuit JNC. 

“Ideally, I'd like to change it back to either the way it 
was or some modification of it, where the appointing 
authority for the JNC is not the same as the appointing 
authority for the judge,” Johnson said. 

“I've been told, basically, to shut up about this. Don’t 
talk about it, because the governor will think you don’t 
like him. You know what? You've got to talk about it. Be- 
cause if you don’t talk about it, you'll never change it. 

“And this issue ties right in with the independence of 
the judiciary. To me, if you don’t have that, you don’t 
have anything.” 
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Kelly shared a special bond with her father, 


she describes as “an incredible person and a more incredible dad. 
He thought | could do anything.” 


Beach welcomes.’ 

“She loves to have a good hard 
laugh,” says Kranz, known to cut the 
rug with Johnson. 

Hal Johnson grins about his wife’s 
social side: “I wouldn’t call her the life 
of the party. I would call her a good 
instigator.” 

She’s good at making sure those 
around her are having a ball. 

Says Jacksonville lawyer Christine 
Milton: “Kelly is a truly multifaceted 
person. She has that very serious side 
that she uses in her professional life. 
She then has a personal side where 
she gives enormous amounts to her 
family and friends. And she definitely 
has a fun side, and enjoys good food 
and good wine.” 


A Reputation Well Earned 


That gregarious nature, coupled 
with outstanding legal abilities, 
helped propel Johnson to win the elec- 
tion in 1989 as the first woman presi- 
dent of the Tallahassee Bar Associa- 
tion. 

“Of course, the Tallahassee Bar As- 
sociation, up until that time, was 
known as a good old boys network,” 
DeVault says. “For them to select a 


woman, fairly early in the women’s 
movement (of women lawyers), said 
volumes about the respect they had 
for her. I think she fits in, and she 
doesn’t have a chip on her shoulder. 
She has attained what she has at- 
tained because she has earned it. 
She looks at everyone in the same 
way. It doesn’t matter what your 
gender is. If you earned it, Kelly will 
respect you.” 

Of that hometown honor, Johnson 
said: “There was a lot of pressure to 
have a woman president. There was 
a big push for the association to 
change its reputation, which for a 
long time was sort of a good old boys 
club. Well, ’'m probably one of the 
good old boys myself.” 

Electing the first woman presi- 
dent, Johnson said, “truly had more 
impact on other people than it did 
on me. That was not why I was doing 
it. But a lot of women said, ‘We'll start 
going to meetings because we elected 
a woman president, and we need to 
support her.” 

Judith Hawkins, the first black 
lawyer elected to serve as a Leon 
County judge, credits Johnson for her 
success in winning the seat out of a 
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Tom Overstreet, whom 


field of 10 candidates. 

Hawkins will never forget a casual 
conversation she had with Johnson 
in a law library in 1988 that paved 
her way to the bench. Sitting amid 
stacks of statute books, Johnson in- 
vited Hawkins to join the Tallahas- 
see Bar Association. Hawkins can- 
didly shared that she did not find that 
organization friendly to either mi- 
norities or women. Johnson didn’t let 
that comment slide. 

“She basically told me, ‘Maybe your 
perceptions are a little biased, maybe 
you own some of the problem,” Judge 
Hawkins recalls. 

“As a result of that, I reached out. 
I stuck my toe in the water, and the 
rest is history. My desire to become a 
judge grew as a result of being in that 
law library with Kelly.” 

At Johnson’s urging, Hawkins ran 
for a seat on the TBA board and won. 

When a county judge seat opened 
in 1996, Johnson’s loyalty to Hawkins 
outweighed her self-described “good 
old boy” background to campaign for 
more well-known candidates. 

“She experienced negative feed- 
back for casting her lot with my can- 
didacy, but cast her support for me 
she did,” Judge Hawkins said. “A 
woman of her word, Kelly had prom- 
ised to help me if I ever ran for a judge 
position. She kept her bargain, that 
if I want to sit at the table, she would 
make sure a chair is available for me. 
It’s not a broken chair, not a leftover 
chair. It’s a real chair. When you look 
at my resume, almost everything I’ve 
done bar-related is because Kelly was 
opening doors for me.” 

From the beginning of her legal 
career as a civil litigator with the 
Florida Department of Legal Affairs, 
Johnson has been involved in several 
bar associations. 

“Tve always thought there is a place 
for the women’s bar, the minority bar, 
in addition to the overall Bar, because 
I think you meet different people. It’s 
a good way to interact, and it will help 
your practice in the long run,” 
Johnson says. “I think you benefit 
from being a part of these different 
organizations.” 

Noting that Johnson finds time to 
attend meetings of the Florida Gov- 
ernment Bar Association, Tallahassee 
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Women Lawyers, Tallahassee Bar 
Association, Tallahassee Barristers 
Association, and still be intensely in- 
volved in The Florida Bar, lawyer and 
friend Mary Sweet says: “She has her 
ear to the ground. She is in touch with 
a lot of different people in the legal 
community. In particular, she has 
never forgotten she started out as a 
government lawyer.” 

And she has never forgotten to 
reach out to include newcomers. 

Laureen Galeoto was still a student 
at FSU’s College of Law when 
Johnson was one of the first lawyers 
she met during a TBA membership 
committee meeting, where Galeoto 
successfully pushed to have law stu- 
dents welcomed as members of the 
local bar. 

“She was very welcoming and gra- 
cious, and she made a point to make 
herself available to assist me in my 
goals,” said Galeoto. Johnson took a 
chance on Galeoto, hiring her as a 
clerk at Broad & Cassel! while still a 
student, and she later became a law- 
yer in the firm. 

“She took me under her wing, 
mentored me, and has always been 
there as a source of support and en- 
couragement to be a good lawyer,” 
said Galeoto, dubbed “Little Kelly” by 
mutual friend Larry Sellers and oth- 
ers. “We are both very determined in 
whatever we decide to do. We don’t 
take ‘no’ for an answer and failure is 
not an option.” 

It was difficult for both Galeoto and 
Johnson when Galeoto recently was 
lured away to join Greenberg Traurig, 
but she will never stop admiring the 
woman who helped her as a law stu- 
dent and shined as a role model. 


Daddy’s Girl 


Johnson wants to raise her daugh- 
ters, Haley and Alex, to grow up be- 
lieving they “can do anything they 
want in the world.” 

And it was Johnson’s father, Tom 
Overstreet, an insurance executive 
who seemed to know just about ev- 
eryone in small-town Tallahassee, 
who instilled that confidence in her. 
Johnson said her father is the most 
important person in her life, “with the 
possible exception of my husband.” 

Eyes tearful at the memory of her 
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Tom Overstreet was delighted to be the grandfather of twins, shown 
here at seven months old. He died of cancer in July 2002. 


special relationship with her father, 
who died of cancer in July 2002, 
Johnson said: “He was an incredible 
person and a more incredible dad. He 
thought I could do anything and was 
the best at everything, a very proud 
(and prejudiced) dad.” 

He was always there for her. 

When she ran for president of the 
TBA, she didn’t want to tell her fa- 
ther she was running unless she won 
the election. But as soon as the votes 
were tallied at the meeting at the 
Silver Slipper restaurant, to her sur- 
prise, she turned around and there 
was her dad. 

“He had his connections in the le- 
gal community and knew all about 
it,” Johnson remembers. “He had ar- 
ranged for someone to call him with 
the results. I was so excited when I 
won, and within a matter of minutes, 


there he was.” 

His death has left a tremendous 
void in Johnson’s world. 

“My biggest regrets are that he 
won't be there when I’m sworn in as 
Bar president and that my girls won't 
get to know him. He died shortly af- 
ter they turned one year old. I con- 
tinue to point him out to the girls in 
pictures, as I want them to know him 
through me, since they won’t remem- 
ber him any other way.” 

Johnson’s brother, Jeff Overstreet, 
vice president of special marketing at 
Capital Insurance Agency where their 
father once worked, said their dad 
grew up in poor Gadsden County, 
raised by his grandparents and 
mother. 

“He was self-made, very successful, 
and well-liked,” Jeff Overstreet said 
of Tom Overstreet. “Kelly definitely 
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followed Dad and saw the respect he 
commanded and what hard work 
would do. He instilled a lot in Kelly.” 

Pung, Johnson’s childhood friend 
growing up in Tallahassee, will never 
forget full-of-life Tom Overstreet who 
had everyone laughing. 

The Joanos family and the 
Overstreet family had beachhouses 
nearby on Alligator Point, less than 
an hour from Tallahassee. 

The three Joanos children and the 
four Overstreet kids became a frolick- 
ing pack of seven, trailing between the 
two cottages. 

“There were a lot of dinners and a 
lot of spending the night between the 
houses,” recalls Pung. “And Tom 
Overstreet, the dad, was the big fun 
kid in the group.” 

Judge Joanos, who went to FSU 
with Tom Overstreet in the ’50s, re- 
members Tom building bonfires on 
the beach. 

“Somebody in the family played a 
banjo and a guitar, and they used to 
try to sing. They were just a wonder- 
ful family. And Tom was always in- 
volved in what the kids were doing,” 
Judge Joanos said. 


Joanos’ other daughter, Julie 
Crump, remembers: “Mr. Overstreet 
drove a big station wagon, and it was 
always ‘the more the merrier.’ He 
would cook for however many. I have 
a vision of him in the beachhouse 
peeling potatoes for an army. Anyone 
who wanted to come on in and havea 
good time was always welcome.” 

At Florida High, FSU’s develop- 
mental research school then situated 
on the FSU campus, Crump remem- 
bers that for Kelly’s sweet sixteen 
birthday, her dad had a florist deliver 
roses to the front office. 

“Back then, that was unheard of! 
My goodness, if you got a carnation 
from a boyfriend on Valentine’s, that 
was a big deal,” Crump observes. 

Sally Overstreet says of her late 
husband: “I think he was Mr. Magic 
to the kids. They followed him like 
the Pied Piper.” 

Big Tom, as he was known, 
coached baseball from Atom League 
to Cub League, all the way through 
to semipro baseball, and his funeral 
overflowed with all of the boys, now 
men, he had coached through the 
years. 
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home was 
frequently the 
hub of activity, 
the scene of 
many high school 
parties. Father, 
known as Big 
Tom, was “Mr 
Magic to the 
kids.” From the 
left, standing, 
Jeff, Tom, Sr.; 
Sally, Tom, Jr.; 
and seated, 
Kelly and Kathy. 


Growing Up Fast 

By their third wedding anniversary, 
the Overstreets already had three 
children. 

“Just like triplets, I called them 
my little stairsteps,” coos Sally 
Overstreet. 

First came Kelly, then Tom Jr., 11 
months later, then Jeff, 15 months 
after that. A few years later there 
arrived Kathy, the fourth child. 

“Kelly was the one I could depend 
on. She was the easiest child to raise. 
She always helped with the other chil- 
dren,” Sally Overstreet says with 
pride. 

“Being the oldest, she was kind of 
like a second mother to the kids,” Jeff 
Overstreet agrees. “Kelly was taking 
us to school in her car and always re- 
sponsible for getting us home.” 

Tom Overstreet, Jr., vice president 
and co-owner of Kelly Sheet Metal 
(named after in-laws, not his sister) 
agrees: “She was like a little mother. 
She’s the one who cleaned the house. 
She was always the teacher’s pet.” 

Kathy Overstreet says she is very 
different from her sister. 

“As my mother tells it, at two years 
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Kelly and Hal 
celebrated their 
20th wedding 
anniversary by 
taking a trip to 
Russia. As part of 
that trip, they cruised 
out of Edinburgh, 
crossing the 
North Sea 
into Copenhagen. 


old Kelly knew exactly what she 
wanted to do. She had a job at 13 and 
was making her own money. I just 
wanted to be in holey blue jeans in 
the dirt,” Kathy Overstreet says with 
a laugh. 

This childhood report from Mom 
will come as no surprise: “Kelly was 
a perfectionist, and her room was al- 
ways so neat. She was very prissy, 
wearing these dresses with crinolines 
and wanted her hair just-so for 
school.” 

Her dad called her Sissy, but Kelly 
wasn’t so prissy she wouldn’t climb 
on a horse and canter away. As a 
young girl, Kelly had a Tennessee 
Walker, sorrel with a white blaze, and 
aptly named her Blaze, that she rode 
in English riding competitions. Blaze 
was bred, and Kelly raised her foal, 
Brandy. 

One day, an aunt’s boyfriend pulled 
Kelly off the back of the horse, which 
scared Blaze into kicking, landing a 
swift blow below Kelly’s knee. 

“She was really hurt. And I remem- 
ber my dad breaking his hand on that 
horse,” Tom Overstreet says. 

“It really wasn’t Blaze’s fault,” Kelly 


The reward for 
working hard is 
taking great trips 
Time to go 
casual at a cafe 
in Mykonos, 
Greece, 1995. 


Johnson recalls. “I got back on her 
after I went to the emergency room. 
But I haven’t ridden since college 
when I sold both horses, primarily be- 
cause I didn’t have the time, and it 
was a very expensive hobby. I was 
working 30 hours a week while also 
taking a full load of classes, so I just 
didn’t have any time to fit it in.” 
The Overstreet home on the edge 
of Lake Jackson was always the hub 
of activity, its game room the scene 
of high school parties. Kelly’s bed- 
room, with hot-pink shag carpet and 
white canopy bed, was in a tee shape, 
and the alcove festooned with hang- 
ing pink and purple beads was a ha- 


ven for slumber parties. 

One of those pajama party girls was 
Diane Roberts, now a writer and En- 
glish college professor at the Univer- 
sity of Alabama. 

“When we were little kids, Kelly was 
very good at everything that I remem- 
ber. When we would accessorize our 
Barbie dolls, she not only had more 
Barbie shoes than me, she didn’t lose 
any of them! Whereas, I had a great 
collection of just one Barbie shoes,” 
Roberts remembers with a hearty 
laugh. 

“I’m trying to remember if she did 
anything the least bit naughty, and 
she did not. She didn’t just get gor- 
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Even at play, Kelly Overstreet Johnson is driven to succeed, be- 
coming a pretty good skier for a Florida native. Kelly and Hal are 
on the slopes at Snowmass, Colorado, in January 2002. 


geous, smart, and efficient. She has 
always been that way.” 

Johnson was so smart that high 
school bored her. 

High school classmate Benson 
Green, owner of Benson’s Heating & 
Air Conditioning, who currently 
works out at the same gym as 
Johnson, remembers’ Kelly 
Overstreet as “the smartest kid in 
school.” 

“All the boys in school were scared 
of her,” Green admits. “I don’t want 
to say bossy, but she knew what she 
wanted.” 

What Kelly wanted was to finish 
high school early and get on with col- 
lege life. 

Sally Overstreet recalls the 


evening her daughter came home 
from school and announced: “I need 
to talk to you and Dad. I decided I 
want to skip my senior year of high 
school.” 

Mother’s first reaction: “Oh, honey! 
Your senior year is your most fun 
year.” 

And Kelly responded: “Maybe for 
you, but not for me. There’s nobody I 
want to date in high school, and Iam 
so totally bored.” 

When her parents wondered how 
to accomplish such a thing at such a 
late date, the ever-organized Kelly 
was a step ahead: “I’ve already been 
accepted at Florida State. The prin- 
cipal has called and I’m already ac- 
cepted.” 
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A Real Go-getter 

Now, Sally Overstreet has to ad- 
mit that decision was right for her 
daughter: “She just sailed through 
college. I was amazed.” 

Patty Radney was Kelly’s sorority 
sister at Zeta Tau Alpha at FSU, and 
they’ve remained good friends 
through the years. 

“You know how you just connect 
with some people? We just had a con- 
nection. Kelly was always real sure 
of herself and confident,” Radney 
says. “She was not one of those silly 
sorority girls. She was working and 
already well on her way. She was se- 
rious-minded and a real go-getter.” 

Radney was with her good friend 
at Clyde’s and Costello’s, a favorite 
watering hole for legislators in the 
shadow of the Capitol on Adams 
Street, when Kelly first met Hal. 

Actually, Kelly had been typing 
Hal’s name and address and phone 
number on legal correspondence be- 
fore she saw his face, as she was a 
legal secretary at Smith, Young and 
Blue while finishing college, and he 
was a lawyer. 

Here’s how Kelly remembers that 
night: “I had a real good friend try- 
ing to set me up with him, trying to 
get me to meet him on a blind date. I 
had recently broken an engagement, 
and I was about to go to law school, 
and I said, ‘I don’t need this.” 

Well, as fate would have it, Patty, 
Kelly, and her other friend went to 
Clyde’s for a drink after work, and 
the friend goes, “Oh, there’s Hal!” 

“We met; we went to dinner; we hit 
it off. We saw each other for the first 
63 days every day. He started send- 
ing me a dozen red roses every week. 
He was bound and determined to 
sweep me off my feet. I tell ya, a 
dozen roses every week is pretty im- 
pressive.” 

Now, it’s Hal’s turn to tell the story: 
“First off, she was a beautiful woman. 
That’s for you, Kelly.” 

Hal Johnson laughs, then contin- 
ues: “She was articulate and obvi- 
ously career-oriented, and we just 
sort of clicked. And we were together 
every night until she went off to law 
school.” 

At first, Johnson the math whiz 
had a plan to move to a bigger city, 


= * Be 
} 
| 
| 
| 
| 
| 
4 
i 
4 
| 


like Dallas or Atlanta, and become a 
real-estate appraiser. It was her 
grandmother from Chicago who first 
urged her to go to law school, once 
she learned Kelly had loved her pre- 
law classes at the FSU College of 
Business. 

“I loved law school; I really did. I 
loved it from the beginning,” Johnson 
said. 

Her first year of law school, 
Johnson attended Cumberland 
School of Law in Birmingham, Ala- 
bama. She returned to Tallahassee 
to get married and finished her le- 
gal studies at FSU, where she gradu- 
ated with honors. 

Judge Joanos said he was honored 
to preside at their wedding. 

“It was almost like marrying off 
one of my own. I had seen her grow 
up,” Judge Joanos said. 

Of her calling to serve as Bar presi- 
dent, he said: “It’s wonderful she re- 
alized her dream. In those days, we 
weren’t dreaming of our daughters 
being lawyers. She was definitely one 
of the early ones. And I wasn’t sur- 
prised at all when I heard she would 
be Bar president. It was more like, 
‘Good for her!’ She'll be good at it.” 


Master Organizer 

Tallahassee lawyer Ed Stafman 
landed a huge class-action case in- 
volving several hundred blind ven- 
dors who run various concession 
stands at public buildings. For many 
years, instead of fully funding their 
retirement benefits, the State of 
Florida was wrongfully appropriat- 
ing money from their trust accounts. 
For decades, the state had sent in- 
frequent reports that weren’t even 
in braille. Stafman needed help, and 
he knew just who to call: Kelly 
Overstreet Johnson. 

Johnson calls that victory for the 
blind vendors—a $26.2 million 
settlement after winning liability on 
summary judgment—a real “feel 
good” case that she is most proud of 
in her entire legal career. 

“IT knew immediately that there 
would be tens of thousands of docu- 
ments that would have to be orga- 
nized and put together in an effec- 
tive way. This was reason No. 1 for 
choosing Kelly. She is extremely 
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Hal and Kelly Johnson traveled with good friends Ken and 
Mary Sweet to Russia, pictured here at the Cathedral of the 
Resurrection in St. Petersburg. 


Aski trip to Deer Valley, Utah, brings good friends together in 1998. 
From the left, Cathy Sellers, Hal Johnson, Kelly Johnson, Wendy 
Mitchler, Andy Ogilvie, Carol Brewer, Larry Sellers. 
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well-organized,” Stafman says. 

The second reason Stafman chose 
Johnson, he said, is she shares his 
commitment to a case. Thirdly, she 
had connections to experts and oth- 
ers who would strengthen their 
case. 

“I consider myself a very good liti- 
gator, but, some would say, I am a 
bit rough around the edges,” 
Stafman said. “Some see me as a bit 
of an outsider. Kelly was the perfect 
complement to me because she is a 
master at networking and is widely 
respected in so many circles, what- 
ever their political or social agenda 
may be.” 


Those attributes will serve her 
well as Florida Bar president, 
Stafman says. 

“Organization, networking, com- 
mitment. What more can you ask for?” 

Add to that mix Johnson’s talent 
for consensus-building and her cour- 
age to make tough calls: 

e “She doesn’t take positions and 
draw a line in the sand,” says former 
Bar President DeVault. “She tries to 
bring people together and build con- 
sensus.” 

e “She doesn’t argue loudly; she ar- 
gues intelligently,” adds Jerry Beer, a 
member of the Bar Board of Gover- 
nors. 


e “She is decisive. She is not afraid 
to make a call and deal with it,” says 
Board of Governors member Mike 
Glazer. “The lawyers of Florida can 
expect someone who will be a prag- 
matic, sensible leader for the Bar at 
a time when we all need to be prac- 
tical about the future of the profes- 
sion, from both a legislative and per- 
sonal standpoint.” 

Ask her brother, Tom, what the 
lawyers of Florida should know 
about his sister, and he is quick to 
answer: “Don’t be on the other side.” 


Jan Pudlow is associate editor of 
The Florida Bar News. 


Kelly Overstreet Johnson rummages in her purse for a 
scrap of paper to jot down a phone number. Perfectly 
manicured fingers retrieve a business card from a sales as- 
sociate of Neiman Marcus in Chicago. 

How fitting. 

To know Kelly is to realize this merchandise maven has 
turned shopping into an art form. She’s an accessorizer 
extraordinaire, a shopaholic who wants no cure. Born to shop, 
Kelly is on a mission to find the perfect outfit to die for. 

What's the big deal, you say? Most women like to shop; 
many are skilled bargain-hunters. No, you don’t under- 
stand. Kelly’s extravaganzas take on epic proportions. 

“Oh, everybody at The Florida Bar talks about Kelly and 
her shopping trips,” agrees Jacksonville lawyer and good 
friend Christine Milton. 

“Kelly applies the same focus and attention to detail 
on a shopping trip that she does on the serious and pro- 
fessional side. She does her research. She knows the shops. 
She knows where she wants to go. She knows what she 
wanis to get. And if she goes with someone like me, she is 
a fabulous scout. She is relentless.” 

Kelly doesn’t just find it relaxing fun to spend her own 
hard-earned money; she delights in spending her friends’ 
bucks, too. Hal Johnson likens his wife’s volunteer work as 
a personal shopper to alittle girl loving to dress up dolls. While 
these grownups may not need extreme makeovers, Kelly is 
ready to give them a little shove toward higher style. 

As though hypnotized by the cha-ching! of cash regis- 
ters, friends gladly blow their budgets, because Kelly is so 
masterful at suiting them up with pizzazz. 

Just ask Board of Governors member Jerry Beer of West 
Palm Beach. 

“My credit card has been declined twice, and both times 
| was with Kelly Overstreet Johnson on a shopping trip,” 
Beer says with a laugh. 

He’ll never forget the time Kelly took him cruising the 
men’s warehouse district of New York City, and they went 
wild buying three or four suits, jackets, and slacks. Who 
could keep count? 

“At one point they are ringing stuff up, and they said 
they wouldn’‘t accept my card. And this is American Ex- 
press, with no limit. | said, ‘What do you mean? They did 
two floors up.’ And they said there was unusual activity on 
the card,” Beer recalls. 

To that Kelly retorted: “He apparently doesn’t spend 
enough. We are going to remedy that.” 

“| was a very poor, well-dressed man after that. Kelly 


Born to Shop 


has wonderful taste. She does know how to shop for bar- 
gains, but she'll say,“ You need one in blue and one in brown.’ 
And how many people do you know who have survived say- 
ing ‘No!’ to Kelly?” 

In Chicago, Kelly sized up Beer with her well-trained eye 
for the easy guy, took one look at the rack, Zoomed in on a 
leather jacket, insisted he try it on, and, sure enough, it fit like 
a glove. 

“It’s just a coincidence, but when my wife went shopping 
with Kelly, we took out a second mortgage. | gave my wife 
an unlimited budget, but she exceeded it,” Beer quips. 

Kelly is driven to spend friends’ money when they least sus- 
pect it, minding their own business, hundreds of miles away. 

Patty Radney, an old friend forged during college soror- 
ity-sister days, was home in Atlanta when Kelly called from 
New York with this direct order: “Give me your Visa num- 
ber!” 

“Why?” 

“Because | found the perfect watch for you.” 

And so, Radney dutifully did as she was told. 

“She is very persuasive. | just kind of do what she says. It 
usually turns out good,” Radney says. 

The watch, by the way, was perfect. 

When they shop together in Atlanta, Kelly is always good- 
naturedly bossing: “Get in here and try on this! You need to 
get that.” Radney, a C.PA., is notoriously tight with her money, 
according to Johnson. 

While Radney complies at the check-out counter, she con- 
fesses: “Sometimes, | just wait till she’s gone and | take it back.” 

Good friend and Tallahassee lawyer Mary Sweet recalls 
the time she and Kelly covered an outlet mall near Destin 
from “stem to stern,” an eight-hour Christmas shopping spree 
that required moving the car three times to make it easier to 
load the bags. 

Not everyone has such endurance. 

Hal Johnson admits he is one of those forlorn-looking guys 
sitting alone on a chair in the middle of a department store, 
waiting, waiting, waiting. 

“She has always known that | am about an hour to an hour- 
and-a-half shopper. Don’t push it. After that, I’ll wander around 
alittle and then say, ‘See ya!’ | go do my thing, and she’ll meet 
me back at the hotel laden with bags,” he says. 

How does Hal possibly buy gifts for the woman who knows 
exactly what she wants and has a passion to purchase? 

“| don’t,” he says, with the weary tone of a spouse who 
surrendered long ago. “She just brings it home, hands it to 
me, and says, ‘Wrap this for me.” 
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Two Kids Are Better Than One 


A cartoon shows a woman 
resting her head in her hand, and 
with tears flowing, she bemoans: 
“| can’t believe | forgot to have 
children!” 

That caption of mock an- 
guish reminds former Florida Bar 
Board of Governors member 
Carol Brewer of her friend Kelly 
Overstreet Johnson, a stellar 
career woman who delayed 
motherhood until her 40s. 

Hardly anyone saw it com- 
ing. 
“Shocked” is the word her 
friends and family use to de- 
scribe their reactions, because, 
as BOG buddy Mike Glazer 
says: “It was simply that we just 
thought she and Hal were con- 
tent in the life they were lead- 
ing, and children were not part 
of the program.” 

“It just blew my socks off,” says 
Mary Sweet, who with husband 
Ken were chosen as godpar- 
ents. The news was “the talk of 
Tallahassee’s legal community. 
People’s reaction was, Kelly? 
Kelly Jonnson? Kelly Overstreet 
Johnson? Are you sure? And 
twins?” 

After Alan Bookman, BOG 
member and president-elect 
of the Bar, read the humorous 
e-mail from Mike Glazer an- 
nouncing the double preg- 
nancy, he dialed Johnson's of- 
fice and told paralegal Connie 
Aldrich he was just calling to 
congratulate Kelly. 

“For what?” asked Johnson’s 
long-time assistant. 

“For being pregnant with twins,” 
Bookman responded. 

“Somebody is pulling your leg,” 
insisted Aldrich, who still hadn‘t 
been let in on the big secret. 

Kelly’s mother, Sally Overstreet, 
says she had pretty much resigned 
herself to not having any grana- 
children from her oldest child, who 
was content with her busy career 


and travel. 

On Christmas Day, 2000, Hal an- 
nounced to his mother and 
mother-in-law: “You have a 
couple more gifts to open. But they 


The twins, Alex and Haley, are 


“wonderful friends to each other.” 


won't be here until May.” 

Sally Overstreet recalls with a 
laugh: “All| could think of was pup- 
pies! But Hal said, ‘No, not puppies. 
There will be a baby for you and a 
baby for my mother.’ Well, | just 
jumped up and down, and Arlene, 
Hal’s mother, her jaw just dropped 
to the floor.” 

The only person to catch on to 
Kelly’s condition without being told 
was Bar Executive Director Jack 
Harkness. 


“He knows me too well,” Kelly 
Johnson says. 

“| remember one of the last 
Board of Governors meetings be- 
fore |announced to everyone, and 

he intentionally stood around 
and waited for me to order a 
drink. |, of course, ordered wa- 
ter or a soft drink, and his com- 
ment to me was, ‘What are you, 
pregnant?’ | knew he knew 
something was up, but | just ig- 
nored him.” 

Kelly Johnson even sur- 
prised herself. 

“| didn’t think | really 
wanted to have kids,” Jonnson 
agrees. “That was not on my ra- 
dar screen.” 

But when she turned 40, 
that big birthday was a turning 
point reminding her of the tick- 
ing clock. 

So Kelly was 43 and Hal 
was 52 when they embarked 
on the great parenting adven- 
ture of bringing identical twin 
daughters, Haley and Alex, into 
the world on May 17, 2001. 

That amazing moment in 
the doctor’s office during the 
first ultrasound test was stun- 
ning. 

“The doctor did a double- 
take and said, ‘Let me check this 
spot here. Oh, you’re going to 
have twins,’” Hal Johnson recalls. 

Kelly Johnson says Hal got 
the “deer in the headlights look. 
It was pretty priceless.” 

Then, the doctor says, “Let me go 
back and check real close.” 

At that point, Hal is wondering: 
“Oh, please! Check for what? Trip- 
lets? I'm thinking, boy, if you've got 
three, there aren’t enough arms to 
take care of things.” 

In an instant, fears of spoiling 
their only child vanished. Sud- 
denly, the Johnsons were a family 
of four. 

“It’s been a substantial change in 
our life, but it’s all been good,” says 
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proud Daddy Hal. “It’s a 
challenge every day. But as 
B anyone who has kids will tell 
you, it’s the wonderful things 
about coming home and 
getting hugs and kisses. 
Right now, they are at that 
adorable stage where they 
can be argumentative and 
pouty, and all those things 
that at age 7,8,9, or 12 starts 
grating on your nerves. But 
at age 3, it’s like, “Oh, that’s 
so cute!’” 
The twins, Hal says, “are 
Saath wonderful friends to each 
=~ Other. They are so bonded. 
Like this morning, they got 
up andone waslying on the 
Pa bed, and the other came 
= up and they gave each 
= other a hug. It certainly 
Makes everything worth- 
while.” 
Kelly acknowledges that 
motherhood is precious, 


Closer to home the whole family enjoys the sand on surf at their Panhandle but a lot of work. 
beach house. 


MC Photo 


When Mike Glazer found out his friend and colleague Kelly Overstreet Johnson was pregnant with twins, during the time Tallahas- 
see was at the center of the Bush v. Gore election chailenge, she told him she wasn’t sure how to best break her big news to the Bar 
Board of Governors. 

No problem. Glazer volunteered to send out the following e-mail the next morning: 


Recently, Tallahassee was the focal point for the election of the leader of the free world. You probably thought that was big news. 
Well, compared with what I’m about to tell you, that was NOTHING. 

Because you're reading this on the computer, you are probably already sitting down. But, if you aren't sitting down, you need to. 

| MEAN IT, SIT DOWN!!! 

In fact, if you have a heart condition, please read no further and consult your physician before you finish the rest of this e-mail. 

Kelly Overstreet Johnson is pregnant. 

Yes, | said pregnant. 

Now get up off the floor, because I'M NOT DONE!!! 

Because Kelly was concerned that recent events in the news might overshadow such an announcement, she felt that one baby 
was not enough and so she decided. . . to have TWINS. 

Yes, | said twins. 

Naturally, my first reaction, as it should be, was, “How’s Hal doing?” 

(For some reason, my wife thought that should not have been the first question.) 

Having confirmed that Hal was doing just fine, | asked how she was doing, and if she had completely lost her mind. 

She assured me that she was doing just fine, but was not sure about the answer to the second question. 

She is about 14 weeks along, and, as you might expect, is having some serious wardrobe trauma. (For those of you looking for a 
hot stock tip, | would suggest investing in maternity clothing retailers.) 

All kidding aside, she is doing just great, and they are both very excited. 

We don't yet know if they are boys, girls, or one of each. We (like | have anything to do with this) also haven't picked out any 
names, but have completely ruled out “Manny,” “Hank,” and “Alan.” Don’t even think about “Dude.” 

Other suggestions should be sent to Herman since these babies are due near the end of his term. Herman will be appointing a 
biue ribbon panel to address the issue. 

The Communications Committee will immediately cancel all other activities in order to allocate adequate resources to address 
these developments. 

Courtney and | are very happy and excited for Kelly and Hal and wanted to share this news with all of you. 

Mike 


P.S. Don’t tell her | told you. 
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“| say this with all sincerity: | have 
a new appreciation for women 
that stay home. | went back for my 
six-week checkup with the girls. As 
soon as they said | was released, | 
was back at the office to get 
some rest. | was exhausted!” 

Her college friend, Patty 
Radney, coincidentally, had twin 
boys five months later. 

“I thought, oh my gosh, | don’t 
even want to tell Kelly because | 
don’t want to steal her thunder,” 
Radney says with a laugh. “Here 
we go through life, at our age, 
boom! Twins. Too unreal!” 

As Tom Ervin, who worked with 
Kelly Johnson from 1985-88 and 
considered her his “right arm” dur- 
ing four terms on the BOG, ob- 
served: “Kelly does everything 
with excellence. She does noth- 
ing halfway—nothing! She and 
her husband Hal decided to start 
their family. Of course, Kelly had 
twins! Nothing halfway!” 

Cathy Sellers, a childless lawyer 
married to BOG member Larry Sell- 
ers, comments: “Frankly, | thought 
Kelly and | were going to be the 
two holdouts. ... One of the things 
Kelly has been able to do well is 
integrate her daughters into her 
life, as opposed to completely re- 
shaping her life around them.” 

But sometimes, the twins have alll 
the power. 

Wendy Mitchler can’t help but 
laugh telling this story from last 
year’s Bar Annual Meeting in Or- 
lando, when the twins were two. 

Kelly was to give a keynote 
speech at one of the luncheons. 
But she didn’t show up. Mitchler 
ran out into the hallway looking for 
her friend who is never late for any- 
thing. 

Finally, Kelly comes racing 
down the hall, breathless. The twins 
had locked her out of the hotel 
room, where her notes for her 
speech were held hostage behind 
the door. 

“She is so totally organized,” 
Mitchler says. “It was funny to see 
how her children affected her life. 
Her kids have no respect for the 
fact that she is this very successful 
lawyer.” 


In one of life’s amazing coincidences, Kelly Johnson and her college 
sorority sister, Patty Radney, both had twins in 2001. Patty’s twin boys, 
Jonathan and Alex (“named for my grandfather, not to copy Kelly,” she 
laughs) turn three in October. Kelly’s twin girls, Haley and Alex, turned 
three in May. 


ft 


The Johnsons take their first trip with the girls to 
Colorado, proving toddler twins are portable. 
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Understanding Preadolescent 
Sexual Offenders 


Can These Children Be Rehabilitated 
to Stem the Tide of Adult Predatory Behaviors? 


by Jose |. Concepcion 


espite society's emphasis on adult offenders, 

sexual offenses by children have not received 

the same attention. Adolescent sexual offend- 

ers were only truly recognized in the early 
1980s, with preadolescents not seriously tracked until 
the mid to late 1980s. Even today, research regarding 
these youngest of offenders remains in its early stages. 
Florida has attempted to deal with these offenders 
through the juvenile justice system and specifically 
through the provisions of F.S. §985.308. It is important 
to note the distinction between the adult and juvenile 
criminal justice systems. Both systems seek to protect 
society from those who would commit offenses. However, 
while punishment of offenders is the primary purpose of 
criminal sentencing, the juvenile system seeks to bal- 
ance the need for community safety against the needs 
and rehabilitation of the delinquent child.’ 

With the large number of juveniles, particularly chil- 
dren under 12, committing sexual offenses, examining 
the reasons for their sexualized behavior as well as the 
options available for effective resolution of these cases 
is necessary. Prosecutors, defense attorneys, and insti- 
tutions are frequently at odds over conflicting theories 
of punishment, defending the child, and doing what is 
best for the child, in addition to issues of funding and 
availability. 


Prevalence and Statistical Overview 

Sexual assault is one of the fastest growing violent 
crimes in the U.S., and reports of juvenile aggression and 
sexual abuse have increased over the years.” A 1983 study 
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found that the rate of sexual assault per 100,000 adoles- 
cent males ranged from 5,000 to 16,000. From 1983 to 
1992, reports of adolescents involved in some type of se- 
rious violent offense increased eight to 10 percent, with 
juvenile arrests for forcible rape increasing 20 percent.* 
In 2001, 4,600 juveniles were arrested for forcible rape 
and 18,000 for other sexual offenses, not including pros- 
titution. This represented 17 and 20 percent of all ar- 
rests for forcible rape and other sex offenses, respectively.’ 
In 1996, 5,600 juveniles were arrested for forcible rape 
and 17,200 for other offenses—17 and 18 percent respec- 
tively.° The impact of juvenile sexual offenders on future 
community safety is underscored by the fact that, as of 
1999, the majority of adult sexual offenders studied re- 
ported a history of sexual offenses before the age of 18.° 

However, it was not until the mid to late 1980s that 
preadolescent sexual offenders—children 12 and under 
who abuse other children or those they deem vulner- 
able—became a concern. Prior to 1985, the identifica- 
tion and reporting of child sexual offending was nearly 
nonexistent.’ United States case reports do show how- 
ever, that 208 children under 12 were arrested for rape 
in 1980, 18 percent of which were 10 years of age or 
younger. By 1988, the National Center for Juvenile Jus- 
tice was reporting a forcible rape rate of .02 cases per 
1,000 in children aged 10 and 11.° 

It is possible that the rising numbers are more a func- 
tion of increased attention than increased offending. One 
problem in the recognition of these offenders may have 
been the natural reluctance of adults to view children as 
sexual beings, instead assuming they are in a period of 
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sexual latency. This was com- 
pounded by the reluctance of provid- 
ers to make treatment services 
available to children so young. Ad- 
ditionally, the body of research is 
only now starting to grow.’ Sociologi- 
cal and psychological research con- 
ducted in academic and clinical set- 
tings, coupled with tracking and 
analysis by agencies, such as the 
Office of Juvenile Justice and De- 
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linquency Prevention, are allowing 
better understanding of these of- 
fenders. 


Offender Backgrounds 

A number of elements in the pre- 
adolescent sexual offender’s back- 
ground may lead to deficits in de- 
velopment of appropriate social 
skills. Children who sexually offend 
often have a history of family prob- 
lems. Histories of broken families, 
domestic abuse, substance abuse, 
multigenerational abuse, and pa- 
rental histories of abuse were char- 
acteristic of the homes in which 
most of these children reside.'° High 
rates of poverty, witnessing of do- 
mestic violence by children, physi- 
cal abuse, and denial of responsibil- 
ity by members of the family were 
also noted.'! Children classified as 
“sexually aggressive” were exposed 
to physical violence, sexualized 
adult behavior, and sexual abuse 
involving intercourse at percentages 
far exceeding those reported in large 
samples of sexually abused chil- 
dren.’* A study comparing adoles- 
cent offenders to preadolescents 
found that younger offenders, more 
so than their older counterparts, 
have significant family histories of 
violence, lack of positive anger man- 
agement, blurred privacy bound- 
aries, family abuse, and parents 
unable to cope with the alleged 
abuse by the child.’ 

A common finding across studies 
was that these children were nearly 
always victims of abuse and their 
abusive behaviors would often par- 
allel their own victimization. The 
most prevalent form of abuse was 
sexual abuse, which was present in 
92 percent to 95 percent of preado- 
lescents. A history of sexual abuse 
was found in 50 to 75 percent of 
male offenders and 100 percent of 
female offenders.'* Family members, 
usually fathers, often molested 
these children.'° Sexually aggres- 
sive children also often experienced 
more severe types of abuse that usu- 
ally involved genital contact and 
intercourse. 

These children often also present 
emotional and mental health con- 
cerns. Diagnoses of conduct disorder 
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and attention deficit and hyperac- 
tivity disorder were most common. 
Less common were oppositional de- 
fiant disorder and adjustment dis- 
order. Children were often dually or 
multiply diagnosed with combina- 
tions of these illnesses.'* They were 
also found to have very poor social 
skills, problem solving, tolerance, 
and coping skills. They had nearly 
no positive relationships. In turn, 
these problems with school and peer 
interactions likely reflect their tur- 
bulent lives at home.”’ 

Preadolescent sexual offenders 
also showed problems in the educa- 
tional setting. Many were found to 
have average to lower IQs, approxi- 
mately half of which were in the low- 
average to borderline range, which 
frequency was twice as high as that 
found in a normally distributed 
sample. Furthermore, all of the 
school-aged children had problems 
in school. Most were in learning dis- 
abled or special education pro- 
grams.'* 


Classification of Offenders 

Juvenile offenders differ accord- 
ing to their offending behavior and 
victims.'? While there is no empiri- 
cal evidence that any profile is nec- 
essarily applicable to juvenile sex 
offenders, research points to com- 
mon traits among preadolescent 
sexual offenders. Those findings al- 
low some awareness of common be- 
haviors, victim choice, and typology 
of these offenders. 

One of the main issues in dealing 
with preadolescent sexual offenders 
is to distinguish accurately between 
mere sexual exploration and abu- 
sive behaviors. Sexual play by de- 
veloping children—“playing doc- 
tor”— is normal and not a cause for 
concern. A majority of children play 
in such ways before the age of 13. 
Most sexual play tends to occur be- 
tween children who are classmates 
or schoolmates. Play becomes sexu- 
ally abusive behavior when there is 
coercion and an absence of mutual 
consent.” 

Abusive behaviors are usually 
associated with themes of secrecy, 
dominance, threat, and force.”! Pre- 
adolescent sexual offenders are de- 
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Though a large number of adult offenders were 
once juvenile offenders, research shows that 
juvenile sexual offenders who are successfully 
rehabilitated generally do not go on to 
sexually offend as adults. 


fined by one set of researchers as 
children “age nine through 12, who 
display sexually inappropriate be- 
havior toward another which is 
harmful or unlawful.” These chil- 
dren are many times reacting to 
sexual victimization and/or expo- 
sure to sexual stimuli.”” Developing 
children learn about sexuality, 
sexual values, and roles from the 
household as well as exposure to 
society and culture. The presence of 
conflict and aggression within sexu- 
alized homes serves as the template 
for linking aggressive behavior with 
sex.”° 

The average age of victims was 
between five and seven years of age. 
The preadolescent sexual offender 
often has one to 15 victims by the 
time he or she is discovered, aver- 
aging about four victims. These vic- 
tims are children targeted both in- 
side and outside of the home. In one 
study, nearly a third of the offend- 
ers targeted the younger female 
relative in the home.” The age dif- 
ference between offenders and their 
victims was about four to five years. 
Preadolescent sexual offenders are 
opportunistic, choosing their victims 
by availability or vulnerability, and 
ease of manipulation into silence by 
force, threat, or bribe.” Preadoles- 
cent sexual offenders are younger 
than most, as are their victims. As 
a result, the victim is unlikely to 
have the cognitive or verbal skills 
necessary to bring these behaviors 
to someone’s attention. Coupled 
with the opportunistic nature of the 
offenders, these behaviors become 
harder to detect than those of older 
perpetrators.” 

Two attempts have been made at 
achieving some sort of classification 
system. One attempt was based on 
descriptions of children observed in 
a clinical setting. Four categories 
were established: a) normal sexual 


exploration, b) sexually reactive, c) 
extensive mutual sexual behaviors, 
and d) child perpetrators. The exten- 
sive mutual behaviors group is not 
truly relevant to this discussion as 
it involves mutual activity. There is 
a significant difference between the 
other two abnormal classifications. 
Sexually reactive children acted in 
ways reflective of having been 
abused, exposed to pornography, or 
living in highly sexualized house- 
holds. The emotions associated with 
their behavior may reflect confusion 
and shame. Child perpetrators en- 
gaged in nonmutual impulsive, com- 
pulsive, and aggressive sexual be- 
haviors. These children often 
associate feelings of anger, aggres- 
sion, fear, loneliness, and/or aban- 
donment with sex. A history of 
abuse, distress, or victimization is 
common to both of these classifica- 
tions.” 

A later attempt was the first to 
develop an empirically derived and 
clinically relevant classification sys- 
tem. Five groups were identified. 
Sexually aggressive children had the 
highest rates of conduct disorder di- 
agnoses and were more likely to 
penetrate. They were abuse victims 
less often than the other groups. 
Nonsymptomatic children typically 
had no psychiatric diagnosis, and 
had low levels of aggression as well 
as the fewest victims. They were the 
most likely to have abusers in their 
extended family. Highly trauma- 
tized/abuse reactive children were 
the youngest and had the highest 
number of victims. Abuse reactive 
offenders had the shortest time be- 
tween their abuse and the onset of 
abuse against others. They also had 
a high incidence of psychiatric di- 
agnoses. Rule breakers had the high- 
est number of female offenders and 
the greatest time lag between their 
own abuse and the abuse of others. 
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Children in this group demon- 
strated higher levels of sexualized 
and aggressive behaviors and were 
also more likely to act out in non- 
sexual ways. These children also 
had the highest number of sexual 
abusers in their families. Across the 
five types, children who had been 
abused by more individuals and 
those who had impaired attach- 
ments with their parents had the 
greatest number of victims.”* 


Recidivism 

Despite alarming statistics, re- 
search appears to show that juve- 
nile sex offenders are not as likely 
to sexually reoffend as one might 
think. Sexual recidivism rates range 
from 7.7 percent to 14.3 percent.” 
Further research indicates some 
variables associated with recidivism 
including use of verbal threats, pen- 
etration, lack of empathy, family 
normalness, prior history, and devi- 
ant sexual arousal patterns as well 
as minimal consequences for of- 
fenses. However, researchers have 
disagreed on the significance of the 
different factors. It has also been 
observed that treatment providers 
may overpredict sexual recidivism 
rather than risk consequences as- 
sociated with failure to predict re- 
cidivism that comes to pass. 

The low reoffense rates may be 
due to the fact that, by their very 
nature, these events often go unde- 
tected, and new sexual offenses can 
be hard to predict due to their in- 
frequent nature. Another theory is 
that these children do not go on to 
reoffend sexually because they are 
supervised more closely and have 
less of an opportunity to engage in 
such behaviors. Finally, low rates of 
sexual reoffending may be due to 
“lasting changes in the offenders 
and/or his family as a result of be- 
ing identified, evaluated, treated, 
adjudicated, and/or sentenced.”*° 
Given relatively high rates of recidi- 
vism for nonsexual delinquent acts, 
one must question the hypothesis 
that the children have less of an 
opportunity to offend based on 
greater supervision. The most pro- 
ductive theory is to focus on the 
value of proper intervention to cre- 
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ate those “lasting changes” in order 
to protect other children from future 
sexual assaults. 


Assessment and Treatment 

Regardless of what punishment 
components are included in dispo- 
sition, treatment and rehabilitation 
should receive great emphasis, 
given research indicating low recidi- 
vism rates for offenders who are 
identified, treated, and followed. 
Such an approach best achieves the 
balance of interests sought by the 
juvenile system as it helps minimize 
the number of future victims of ju- 
venile sex offenders as well as help 
prevent these children from becom- 
ing adult sexual offenders or preda- 
tors. 

Though a large number of adult 
offenders were once juvenile offend- 
ers, research shows that juvenile 
sexual offenders who have been suc- 
cessfully rehabilitated generally do 
not go on to sexually offend as 
adults.*' Due to the young age of 


preadolescent sexual offenders, 
greater success may be found at 
treating and ending their behavior 
than with adolescent and adult of- 
fenders. This is due in large part to 
the fact that they have had a shorter 
time frame in which they could de- 
velop these behaviors and have 
them reinforced.** As such, interven- 
tion through assessment and treat- 
ment of sexually aggressive behav- 
iors is vital to both protect the 
community and achieve the reha- 
bilitation goal of the juvenile justice 
system. 

A comprehensive assessment of 
individual children, including psy- 
chological, social, cognitive, and 
mental needs, is necessary to facili- 
tate treatment. Given the relation- 
ship between the child’s environ- 
ment and other factors, family 
relationships, risk factors (including 
substance abuse), and risk manage- 
ment possibilities must be ad- 
dressed.** 

The child charged with a sexual 


offense will likely be evaluated at 
the opening stages of the case. This 
evaluation may occur at the request 
of the Department of Juvenile Jus- 
tice or one of the parties. When the 
offender is forthright at this stage 
of the case, information received will 
help greatly at the disposition 
phase. Older offenders may some- 
times evade questions and withhold 
information in an attempt to avoid 
responsibility or at the instructions 
of their attorney in order to steer 
clear of self-incrimination, thus hin- 
dering the evaluation process. Even 
if such a screening is not conducted 
at the earlier stages, one will be con- 
ducted as part of the staffing, evalu- 
ation, and disposition process at 
which time the offender may be 
more forthright in answering the 
evaluator’s questions. 
Occasionally, there is some con- 
cern regarding competency to pro- 
ceed as a result of the offender’s 
young age. No one wants to have a 
child adjudicated as a sexual of- 
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fender when he or she is incompe- 
tent to proceed, and that issue 
should be given due consideration 
with appropriate evaluations con- 
ducted. Should the child be found 
competent to proceed, these evalu- 
ations can still be relevant to the 
ongoing case. Information obtained 
during the preparation of compe- 
tency evaluations and reports could 
provide insight that may not have 
been gleaned from a more compre- 
hensive evaluation. 

Treatment goals generally target 
confrontation of denial, deviant 
sexual arousal, victim empathy, so- 
cial skills, values clarification, and 
clarification of cognitive distor- 
tions.** Though young sex offenders 
are never actually “cured,” a signifi- 
cant percentage will respond favor- 
ably to therapeutic interventions.*° 

In many instances, a group treat- 
ment setting is the preferred format 
for treatment. In such therapy ses- 
sions, the individual is confronted 
by “street smart” peers who cannot 
be easily manipulated and who can 
confront the child’s attempts at 
minimalization and denial. Indi- 
vidual therapy has historically been 
a valuable tool but is of limited 
value for the sexual offender, and 
should not be relied upon as the sole 
tool. In addition, the family environ- 
ment must be immediately ad- 
dressed since “extreme and persis- 
tent sexualized and molesting 
behaviors do not emerge in a 
vacuum.”** Any treatment initia- 
tives should include some sort of 
family therapy. Many of the 
offender’s beliefs and thought con- 
structs regarding sexuality, aggres- 
sion, and gender have generally de- 
veloped within the home setting. 
Family therapy gives the opportu- 
nity to understand the child better 
and correct those distortions.” 

The goal of Florida’s juvenile jus- 
tice system to rehabilitate presents 
the opportunity to provide the nec- 
essary treatment alternatives as a 
focus of disposition. An extensive 
network of programs in all regions 
of the state for commitment of those 
offenders deemed to require inpa- 
tient treatment is available. Given 
the nature of these facilities—often 


high-risk commitments—the stays 
are often long term. In addition, 
when commitment does not seem 
appropriate, there are resources for 
outpatient treatment, including pri- 
vate placements.* All relevant in- 
formation should be presented to 
case managers with the Department 
of Juvenile Justice during a commit- 
ment staffing as well as to the judge 
at the time of the disposition. The 
judge will be able to make the best 
determination as to the appropriate 
disposition and treatment options to 
be ordered when all available infor- 
mation on the child, his or her his- 
tory, and risk factors is made avail- 
able to the court.*° 

One shortfalling is the lack of re- 
sources for preadolescent sexual of- 
fenders. The majority of the commit- 
ment programs in Florida are 
geared toward children over the age 
of 12.*° Private resources also pro- 
vide a similar challenge, as many 
will not treat children under the age 
of 11.‘ Despite the fact that females 
are becoming recognized as a signifi- 
cant sexual offender population, re- 
sources for them are equally limited 
as most facilities are geared toward 
treatment of male offenders. Pros- 
ecutors, defense attorneys, the 
courts, the Department of Juvenile 
Justice, and treatment providers are 
challenged to recognize this young- 
est population of sexual offenders 
and meet the challenge of their re- 
habilitation by providing adequate 
facilities and options for their as- 
sessment and treatment. 


Conclusion 

Juveniles have been recognized as 
perpetrators of sexual offenses for 
just over two decades. Only in the 
past decade and a half has it been 
recognized and understood that pre- 
adolescent children are not neces- 
sarily in a period of sexual latency, 
but can be sexual offenders as well. 
Research on these offenders is only 
in its early stages; these findings 
should be applied as guidance while 
recognizing that there is more work 
to be done in understanding and 
adequately dealing with these sexu- 
ally aggressive children.*? What has 
been found so far is that these chil- 
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dren have in common: problems 
with school, emotional and mental 
health problems, and, most notably, 
a history of abuse. Sexually aggres- 
sive behaviors often have their roots 
in these factors and both the 
offender’s behaviors and his or her 
environment must be addressed. 

A systemwide response to these 
offenders is vital to accomplish the 
goal of balancing community safety 
and the best interests of the child. 
These two interests often seem to 
be at odds. However, in the case of 
preadolescent sexual offenders, this 
balance is vital as one goal depends 
on the other. While not dismissing 
the significance and efficacy of a 
punishment component, the assess- 
ment, treatment, and successful re- 
habilitation of these sexually ag- 
gressive children best ensures the 
safety of the community. O 
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Authentication Digital 
Photographs Under the 


“Pictorial Testimony” Theory 


A Response to Critics 


by Brian Barakat and Bronwyn Miller 


n the past few years, numerous articles have been 
published challenging the reliability and admissi- 
bility of digital photographs." Initially, these articles 
attacked digital photographs on the ground that 
their quality was inferior to traditional photographs.” As 
time and technology progressed, the criticism focused on 
the ease with which digital photographs can be manipu- 
lated.* Adobe Photoshop and other software applications 
make it much easier to alter a digital photograph.‘ How- 
ever, software applications cannot modify a photograph 
without human assistance. That individual or another 
must take the witness stand and testify to a judge or a 
jury that the altered photograph is a true and accurate 
representation of what he or she saw. This is referred to 
as the “pictorial testimony” theory.’ As has been the case 
throughout history, the courts rely upon the adverse party 
to expose any altered evidence as that witness can be 
extensively cross-examined by the opposing party.® 


Advent and Science of Digital Photography 

NASA invented digital photography in the 1960s as a 
way of transmitting photographs from space.’ Today, we 
still receive digital images from Voyager 1, 27 years af- 
ter it was launched from earth.* However, as with many 
technologies used by NASA or the military, it took a con- 
siderable period of time for digital photography to filter 
into the mainstream, and even longer for it to make its 
way into the courtroom. 

The first digital camera was not available to the pub- 
lic until 1981, when Sony manufactured and released 
“Mavica.”® By the time digital photographs were intro- 
duced into evidence in a courtroom, they were well known 
and no longer considered new or novel pieces of evidence. 
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No court ever subjected the process by which digital pho- 
tographs are taken to either the Daubert or Frye tests.!° 
The science of digital photography at that point was 
within the common knowledge of the courts and the popu- 
lace, and, therefore, its accuracy was not questioned. 

The science behind digital photography is very simi- 
lar to traditional photography. Both digital photographs 
and traditional photographs are created using a cam- 
era equipped with a lens and a shutter.'! The shutter 
acts as a barrier to light between the lens and the re- 
cording medium.” In both digital and traditional pho- 
tography, the recording medium is exposed to light for 
a short period of time and memorializes the image. In 
both digital and traditional photography, the recording 
medium must be “processed” to produce a viewable pic- 
ture. Most importantly, in both digital and traditional 
photography, that medium can be copied, enhanced, and 
manipulated. 

In a digital camera, once the shutter opens, light pours 
onto a silicon chip referred to as a CCD" (charge-coupled 
device).'‘ The chip is divided into millions of picture 
elements or pixels.'° These pixels are arranged in rows 
and columns, and each pixel is assigned a particular 
location.'® Each pixel records a numerical value for the 
light falling on it.’ Those numerical values are then 
transferred, in order, to a storage device.'* A software 
program then reads each of those values and assigns a 
dot of the appropriate color in the same location as the 
pixel that originally recorded it.'* Once all of the dots 
are put back together in their appropriate places, the 
picture appears either on the screen or in whatever 
other medium the user wishes to produce.” 

Most software that is capable of interpreting and dis- 
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playing digital photographs is also 
capable of manipulating those same 
photographs. Pictures may be cut 
and cropped to make them fit a par- 
ticular size frame.*! Colors may be 
adjusted, as can brightness and con- 
trast.”* Items can be removed from 
the pictures or superimposed onto 
them.” If the person performing 
these tasks is talented enough, the 
altered picture will look very con- 
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vincing. An excellent example of this 
occurred in 1994 when a New York 
Newsday cover depicted Nancy 
Kerrigan and Tonya Harding skat- 
ing beside each other.** The cover was 
released several days before the 
event actually occurred; however, the 
skilled artists at New York Newsday 
managed to make the cover photo- 
graph look truly realistic.” 

In traditional cameras, the 
recoding medium is film. Film is a 
thin strip of celluloid coated with a 
light-sensitive chemical, such as sil- 
ver halide.*®° When the shutter of the 
camera is opened, light pours in 
through the lens onto the film. This, 
in turn, affects the chemical and cre- 
ates a negative (or a positive in the 
case of transparency film).”’ Oppo- 
nents of the admissibility of digital 
photography cite this process as the 
key difference between digital and 
traditional photographs.” These op- 
ponents propound that the tradi- 
tional process creates a true origi- 
nal that one can always refer to in 
order to verify the authenticity of 
the photograph.”? However, oppo- 
nents fail to recognize that raw film 
can only be viewed in a dark room, 
as light will destroy it. 

Traditional film must be sub- 
jected to a process commonly re- 
ferred to as developing.*’ Photo- 
graphs will almost always be 
developed before an adverse party 
sees them. During this developing 
process, photographs may be en- 
hanced and manipulated by a 
skilled technician, in much the same 
way digital photographs may be en- 
hanced by a computer and a skilled 
user.*! At the end of the process that 
same skilled technician can produce 
a negative of his or her final prod- 
uct.” If adversaries blindly accepted 
that negatives are always accurate, 
they would be doing a disservice to 
their clients and the adversarial 
system. 

Indeed, there has been no lack of 
altered photographs and negatives 
depicting the Loch Ness Monster,** 
Big Foot or UFOs,* created with 
film-based cameras. Given the well- 
known history of hoaxes and ma- 
nipulations of traditional photo- 
graphs, it is unreasonable to suggest 
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that digital photographs should be 
treated differently because they are 
more easily altered. 


“Pictorial Testimony” Theory 
Photographs have long been 
deemed admissible in Florida 
courts.* A photograph may be ad- 
missible, under the “pictorial testi- 
mony” theory, “if relevant to any 
issue required to be proved in a 
case.”*’ The courts have determined 
that “[p]hotographs can be relevant 
to a material issue either indepen- 
dently or by corroborating other evi- 
dence.”** Once the relevancy hurdle 
has been overcome, the predicate for 
authenticity must be established.* 
As the law stands today, the of- 
fering party need only provide 
prima facie evidence of authentic- 
ity for admission into evidence.* In 
the courtroom, th.s authenticity re- 
quirement has evolved into a one- 
sentence predicate: “Does this pho- 
tograph fairly and accurately depict 
[the subject of the photograph]?”"! 
At that point, the court permits the 
entry of the proffered photograph 
into evidence and leaves it up to the 
adverse party to challenge its au- 
thenticity.*? The “pictorial testi- 
mony” theory of admissibility is 
based on the notion that “[a]ny wit- 
ness with knowledge that [a photo- 
graph] is a fair and accurate repre- 
sentation may testify to the 
foundational facts.”** There is no re- 
quirement that the person who took 
the photograph testify in order to 
authenticate the photograph. 
There is no requirement that the 
person testifying about the photo- 
graph was present when the photo- 
graph was taken.” There is no re- 
quirement that the person testifying 
about the photograph even knows 
who took the photograph.” It is 
enough that the individual testify- 
ing recognizes the subject that is 
depicted in the photograph. 
Opponents of digital photography 
would like a heightened require- 
ment for establishing authenticity.*’ 
These opponents suggest that due 
to the malleable nature of digital 
photographs, the predicate for au- 
thenticity should place more strin- 
gent foundational requirements on 


wee 
| 
pe 
ws 
| 
| 
| 
: 
| 
| 


the offering party.** However, this 
does not address the spirit of the 
rule. The rule does not suggest that 
evidence is accurate once admitted; 
rather, the rule permits the intro- 
duction of evidence with the expec- 
tation that the accuracy and verac- 
ity of the evidence will be tested by 
the adverse party. 

The authenticity of a photograph 
is established in the same manner 
as that of a map or a chart: “A map, 
plan, or picture, whether made by 
the hand of man or by photography, 
if verified as a true representation 
of the subject about which testi- 
mony is offered, is admissible in 
evidence to assist the jury in un- 
derstanding the case.”“* Documents 
are authenticated in the same 
way.” A witness offers prima facie 
evidence that the document is what 
it purports to be and the document 
is admitted. Often, these are type- 
written business records. Typed 
documents or hand-drawn pictures 
can be reproduced or forged with 
much less effort than a convinc- 
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ingly altered digital photograph. 
However, the rules do not require 
the offering party to prove that a 
document is authentic.*! Instead, 
the offering party is merely re- 
quired to offer prima facie evidence 
of authenticity, and then be pre- 
pared to defend against an 
adversary’s attack.® In short, the 
rule allows evidence of question- 
able veracity to be admitted secure 
in the knowledge that the 
adversarial system will bring to 
bear any discrepancies. 

This rule stood the test of time 
and technology when the Florida 
courts were met with the challenge 
of addressing the admissibility of 
more advanced methods of photog- 
raphy. In 1974, the Second District 
Court of Appeal was confronted 
with setting forth the proper evi- 
dentiary predicate for a “Regiscope” 
camera.*® A Regiscope camera au- 
tomatically yields photographs that 
simultaneously capture the image 
of a check offered for cashing and 
the image of the individual present- 


ing the check. In Oja v. State, 292 
So. 2d 71 (Fla. 2d DCA 1974), the 
defense appealed the admission of 
such a photograph.™ The offering 
party proceeded under the “picto- 
rial testimony” theory, first estab- 
lishing relevance and then calling 
witnesses to testify that the images 
in the photographs fairly and ac- 
curately depicted the check and the 
defendant.* Appellant contended 
that prior to the admission of the 
photograph into evidence, it was 
necessary to call “experts or per- 
sons responsible for installation 
and maintenance of the camera.” 
The Second District Court of Ap- 
peal rejected this argument, con- 
cluding that a traditional predicate 
was sufficient for admissibility.*’ 
The Regiscope photograph was ad- 
mitted under the “pictorial testi- 
mony” theory.** The court reasoned 
that because there was a witness 
present who had personal knowl- 
edge of that which was depicted in 
the photograph, the Regiscope’s 
photograph was merely illustrative 


an edge. 


Comprehensive coverage of your litigation 
specialty — plus all the advantages 
of Westlaw links and searchability. 


For 35 years, litigators have read Andrews Litigation 
Reporters to track developments in their litigation 
specialties and uncover information that gives them 


Now, more than 45 Andrews Litigation Reporters 

are available on Westlaw®. You can enjoy all the benefits 
of Andrews content, plus ... 

e E-mail Alerts 

© Key court documents 

e Links to cases, statutes and KeyCite® 

e Full Westlaw integration 


For more information, call 1-800-762-5272 or visit west.thomson.com/andrews/reporters. 


Westlaw. 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 2004 41 


i 

| 

if 

i THOMSON 


Under the “silent witness” theory, courts impose 
a burden upon the offering party to prove 
authenticity above and beyond merely offering 
prima facie evidence as is required pursuant 

to the “pictorial testimony” theory. 


of the witness’s observation.*® This 
reasoning was adopted by the Third 
District Court of Appeal shortly 
thereafter. 

Courts have employed similar 
reasoning when confronted with 
technological advances such as X- 
ray films,*! videotapes,” motion pic- 
tures,® and color photographs.” 
With each new advance, adverse 
parties raised the same objection.® 
The parties argued that this new 
technology required a new rule of 
admissibility. Time and again, the 
courts found that X-rays, movies, 
and photographs were merely illus- 
trations of a witness’s testimony. 
Consistent with this reasoning, 
courts repeatedly overruled these 
objections.” The courts admitted all 
of these technological break- 
throughs under the “pictorial testi- 
mony” theory. 

The most recent advance in pho- 
tography, the digital camera, should 
be treated no differently. There is 
still a requirement for a live witness 
to testify to events that he or she 
personally observed. That live wit- 
ness is still subject to cross-exami- 
nation. In fact, when confronted 
with the issue of whether digital 
photographs should be subjected to 
a more stringent predicate, the Su- 
preme Court of Georgia responded: 
“We are aware of no authority, and 
appellant cites none, for the propo- 
sition that the procedure for admit- 
ting pictures should be any differ- 
ent when they were taken by a 
digital camera.”® 


Silent Witness Theory 

There is one situation in which 
courts have found it appropriate to 
change the predicate for the admis- 
sion of a photograph into evidence. 
Under certain circumstances, there 
may be no witness to testify to the 


contents of a photograph and, thus, 
no way for an adversary to verify or 
challenge its accuracy.” This occurs 
frequently in cases involving sur- 
veillance cameras; often, a surveil- 
lance camera may capture a crime 
that no live person was present to 
witness. However, the photograph 
is still relevant and often critical 
to the case. In these situations, 
courts have embraced the “silent 
witness” theory.’' In these in- 
stances, a photograph or videotape 
“speaks for itself.””* Courts have 
further found that “proof of sur- 
rounding circumstances may ‘be 
sufficient for the court to find that 
the photograph is a fair and accu- 
rate representation of a material 
fact.””® Proving these surrounding 
circumstances requires much more 
than admission under the “pictorial 
testimony” theory. 

Under the “silent witness” theory, 
“photographic evidence may be ad- 
mitted upon proof of the reliability 
of the process which produced the 
photograph or videotape.” Several 
factors are taken into account to de- 
termine reliability. These factors in- 
clude: 

(1) evidence establishing the time and 
date of the photographic evidence; (2) 
any evidence of editing or tampering; 
(3) the operating condition and capa- 
bility of the equipment producing the 
photographic evidence as it relates to 
the accuracy and reliability of the pho- 
tographic product; (4) the procedure 
employed as it relates to the prepara- 
tion, testing, operation, and security of 
the equipment used to produce the pho- 
tographic product, including the secu- 
rity of the product itself; and (5) testi- 
mony identifying the relevant 


participants depicted in the photo- 
graphic evidence.” 


In situations in which there is no 
live witness to testify as to what a 
photograph depicts, courts have rec- 
ognized that they must impose ad- 
equate safeguards to ensure that 
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foundational requirements will ex- 
pose tampering and manipulation of 
evidence.” Absent such safeguards, 
the altered contents of a photograph 
would not necessarily be brought to 
light. Thus, the courts impose a bur- 
den upon the offering party to prove 
authenticity above and beyond 
merely offering prima facie evidence 
as is required pursuant to the “pic- 
torial testimony” theory. 


Conclusions 

The requisite rules of admissibil- 
ity for photographs, whether digital 
or traditional, are relevance and a 
prima facie offering of authenticity. 
Thereafter, it is left to the adverse 
party to challenge the authenticity 
of a given photograph. These rules 
have endured through various tech- 
nological advances since 1891. Both 
adherence to and deviation from an 
established rule provide insight as 
to how courts will respond in the 
future. With regard to photographs, 
courts consistently adhere to the 
“pictorial testimony” theory pro- 
vided that a given photograph is il- 
lustrative of a witness’s testimony. 

Courts rely on the adverse party 
to test the veracity of a witness and 
the authenticity of a photograph. 
The only time the courts deviate 
from this time-honored rule is in 
those situations in which a witness 
is no longer available. In those lim- 
ited circumstances, the courts im- 
pose a greater burden on the propo- 
nent of photographic evidence to 
offer specific testimony as to the 
method by which a picture was 
taken and processed. This is not the 
case with digital photographs. Digi- 
tal photographs, just like their black 
and white, color, and Regiscope pre- 
decessors, are merely illustrative of 
testimony. 

It is true that digital photographs 
have the capacity to be manipu- 
lated, just like their technological 
predecessors. It is true that manipu- 
lation is even easier than it was be- 
fore. It is also true that, as in the 
past, the courts will continue to rely 
on the adversarial system to expose 
tampering. Photographs are no dif- 
ferent than testimony. The courts do 
not disallow a witness because he 
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or she is capable of lying. Rather, 
they allow that witness to take the 
stand and the adverse party is per- 
mitted to cross-examine the witness. 

However, the “pictorial testimony” 
theory only governs the admissibil- 
ity of evidence; it does not govern 
the weight afforded to a photograph 
by a fact finder. A party who wishes 
for digital photographs to be taken 
seriously by a jury must be prepared 
to meet the challenges presented by 
opposing counsel. Thus, the offering 
party should preserve a verifiable, 
historical record tracking the life of 
the photograph. 


Recommendations 

While the law, as it stands today, 
permits the admission of digital 
photographs into evidence and the 
current trend suggests that digital 
photographs will continue to be in- 
troduced under the “pictorial testi- 
mony” theory, parties have every 
reason to believe that a digital pho- 
tograph can and will be subjected 
to a withering cross-examination. 
It is important that any party in- 
tending to introduce a digital pho- 
tograph be prepared to meet such 
an attack with solid corroborating 
evidence. The most significant at- 
tacks may come in the form of ques- 
tions as to chain of custody. A cau- 
tious party should be prepared to 
prove that a photograph is an 
unedited original. In those cases in 
which enhancement or editing is 
appropriate, each step taken in pro- 
ducing the final product should be 
recorded and repeatable from a 
copy of that original. 

A digital photograph, once taken 
and stored on the memory device 
of a camera, must be downloaded 
to a computer. This is the critical 
juncture in which careful documen- 
tation and logging may mean the 
difference between the later pre- 
sentation of a convincing piece of 
evidence or the advent of tamper- 
ing concerns. By downloading the 
photograph shortly after it is taken 
and logging any changes or move- 
ments the photograph goes through 
thereafter, the authenticity of the 
photograph is supported. 

The Scientific Working Group on 


Imaging Technologies has created 
recommendations for law enforce- 
ment agencies preparing to make 
the transition to digital photogra- 
phy.” The issues addressed in those 
recommendations are invaluable to 
any party anticipating litigation. 
These recommendations, when uti- 
lized in conjunction with one of the 
many available software applica- 


tions that create accurate logs of a 
photograph and a history of 
changes involving the photograph, 
will prepare any litigator for an 
eventual challenge to the authen- 
ticity of a digital photograph.” O 
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Real Property, Probate and Trust Law 


Disbursement of Surplus Proceeds 
From a Foreclosure Sale—The Urban Myth 
of the Race to the Courthouse 


by Asher Perlin, Sandra Hankin, and Marc A. Ben-Ezra 


An urban legend is usually a (good/cap- 
tivating/titillating/engrossing/incred- 
ible/ worrying) story that has had a wide 
audience, is circulated spontaneously, 
has been told in several forms, and 
which many have chosen to believe 
(whether actively or passively) despite 
the lack of actual evidence to substan- 
tiate the story.! 

They’re unlikely, bizarre, creepy, or 
funny stories, often involving some kind 
of corporate ... or personal .. . con- 
spiracy, payback, hoax, or intrigue.” 


xamples of urban legends 

include: 

e A borrower wipes out her 

debt by mailing in the last 
coupon in the payment book with 
her first payment.’ 

e “Enterprising crook scams 
money by leaving blank deposit 
slips imprinted with his account 
number in the bank.”* 

e A debtor discharges his debt by 
sending the creditor a check for a 
fraction of the debt with the words 
“paid in full” written on the face of 
the check.® 

These urban legends, also known 
as urban myths, are amusing be- 
cause, despite being unlikely or bi- 
zarre, they are almost believable; 
and we can all imagine someone 
having the audacity to try to pull 
off one of these swindles. Also, in 
the particular examples cited 
above, it is not only conceivable that 
they would work, but the underly- 
ing “theory” of each scam seems vi- 
able. For example, by depositing the 
check for a fraction of the debt, isn’t 
the creditor accepting the partial 
payment as a full satisfaction? 

Unfortunately, in our practice, we 
have repeatedly encountered an- 


Financial industries 
have a way of 
generating urban 
myths that lead 
people to believe that 
they can manipulate 
the system to obtain 
wholly unjustified 
windfalls. 


other myth that has in fact 
“worked”—not only at first blush, 
but even through to final judg- 
ment—until reversed on appeal. As 
explained below, the result is bi- 
zarre; still, many have had the au- 
dacity to pull it off: 

A debtor’s lawyer convinces the 
trial judge to disburse the surplus 
from a foreclosure sale to the debtor 
or the lawyer, despite the fact that 
outstanding claims of superior 
creditors remain unsatisfied. 

The scenario works like this: A 
borrower defaults on a mortgage 
loan. The mortgagee files a foreclo- 
sure against the real property se- 
curing the loan and names inferior 
lienholders as defendants. Upon the 
completion of the foreclosure, the 
clerk of the court sells the property 
to satisfy the mortgagee’s judg- 
ment. The sale nets more money 


than the amount owed to the first 
mortgagee. This excess is called a 
“surplus.” 

It has long been the law in 
Florida that any surplus remaining 
after a foreclosure sale should be 
paid to the junior lienholders in ac- 
cordance with the priority of their 
liens on the property and that only 
after the liens have been satisfied 
may any surplus be disbursed to the 
owner of the equity of redemption.°® 

This rule seems elementary. Any 
surplus generated by the sale 
should be used to satisfy the debts 
owed to the junior secured creditors; 
and only if additional proceeds re- 
main after these distributions 
should the borrower receive any 
share in the sale proceeds. However, 
mistaken, overzealous, and some- 
times dishonest debtors’ lawyers 
frequently convince courts to dis- 
tribute surplus proceeds to the 
mortgagors, leaving the junior se- 
cured creditors with no security and 
no means of enforcing their claims. 
Likewise, lawyers representing jun- 
ior creditors will often improperly 
seek disbursement to their clients 
regardless of their lack of priority. 

Like the myths mentioned above, 
the mistake is obvious, but only af- 
ter some thought. Nonetheless, trial 
judges are frequently misled into 
ordering disbursement to junior in- 
terest holders, including junior 
creditors, debtors, or lawyers. This 
error would clearly be (and has con- 
sistently been) reversed upon ap- 
peal. However the reversals come 
at great expense to the parties and 
to the judicial system. More signifi- 
cantly, these wrongful distributions 
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often go unchallenged because credi- 
tors know that any appellate victory 
will be pyrrhic. By the time the or- 
der is reversed, the proceeds (and 
the security) are usually long-gone. 
This article aims to educate lawyers 
and judges alike regarding the cor- 
rect priorities, rules, and procedures 
for distribution of foreclosure sale 
surplus when junior secured credi- 
tors and mortgagors compete for the 
funds. 


Urban Myths That Lead to 
Wrongful Distributions 

To understand how to avoid these 
wrongful distributions, we should 
explain how they occur in the first 
place. 

a) The default myth and its varia- 
tions. 

When a borrower goes into de- 
fault, the first mortgagee will often 
file a foreclosure complaint naming 
the mortgagor and all junior 
lienholders as defendants. Knowing 
that they have no defense against 
the senior lienholder’s claim to pri- 
ority, junior lienholders sometimes 
ignore the complaint or fail to re- 
spond to subsequent pleadings. 
Lawyers and judges mistakenly 
view this failure to respond not only 
as implicitly conceding to the first 
mortgagor’s seniority but also as a 
default respect to the junior 
creditor’s own claim to the security 
and any surplus. This misunder- 
standing is neither consistent with 
the rules of civil procedure nor with 
substantive foreclosure law. 

If a party defaults in an ordinary 
civil case, the failure to respond is 
deemed an admission of the allega- 
tions of the complaint. Fla. R. Civ. 
P. 1.500; Wiseman v. Stocks, 527 So. 
2d 904 (Fla. lst DCA 1988). In the 
foreclosure context, when a junior 
creditor fails to respond to a senior 
creditor’s complaint, all this means 
is that the junior creditor is admit- 
ting that the senior creditor’s claim 
is, in fact, senior to its own. It does 
not constitute an admission that the 
junior creditor has no claim to the 
property because the senior credi- 
tor would have no need to make such 
an allegation. In fact, the reason the 
junior creditor was named was be- 


Knowing that they 
have no defense 
against the senior 
lienholder’s claim to 
priority, junior 
lienholders 
sometimes ignore 
the complaint or fail 
to respond to 
subsequent 
pleadings. 


cause it does have a claim to the 
property, albeit inferior to that of the 
foreclosing party. 

In Schroth v. The Cape Coral 
Bank, 377 So. 2d 50 (Fla. 2d DCA 
1979), the property owners failed to 
respond to the first mortgagee’s 
foreclosure complaint. The foreclo- 
sure sale proceeds exceeded the 
amount of the first mortgagor’s 
claim. The Schroths then appeared 
and sought to establish priority of 
their interest. The trial court held 
that they had waived their priority 
by failing to file an answer to the 
complaint. The Second District 
Court of Appeal reversed. It held 
that the court should have 
“conduct[ed] an evidentiary hearing 
to determine the rights to the ex- 
cess proceeds of all claimants who 
were defendants in the foreclosure 
suit, irrespective of whether they 
filed responsive pleadings.” 

In D.A.D., Inc. v. Poole, 407 So. 2d 
1072 (4th DCA 1981), the senior 
mortgagee foreclosed its mortgage. 
In addition to the mortgagor, it 
named as defendants, D.A.D., Inc., 
a junior mortgagee and four judg- 
ment creditors. D.A.D., Inc., had 
failed to file a cross claim of foreclo- 
sure, and the trial court therefore 
ruled that the judgment creditors 
had priority in the surplus from the 
foreclosure sale. Apparently, the 
trial court applied a theory that by 
failing to foreclose its junior mort- 
gage, D.A.D., Inc., had waived its 
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right to the surplus. 

The Fourth DCA explained that 
the Florida Rules of Civil Proce- 
dure superseded prior case law by 
allowing a junior mortgagee to file 
a cross claim of foreclosure. His- 
torically, under Florida case law, 
a junior creditor was not permit- 
ted to file a cross claim in re- 
sponse to the complaint of a se- 
nior creditor.* The only remedy for 
the junior creditor was to wait for 
the foreclosure sale and have the 
trial court adjudicate its rights in 
any surplus.’ That apparently, 
was what D.A.D., Inc., did. 

As the court explained, the 
Florida Rules of Civil Procedure 
superseded the prior case law: 


Currently, Florida Rule of Civil Proce- 
dure 1.170(g) states: 

“A pleading may state as a 
crossclaim any claim by one party 
against a co-party arising out of the 
transaction or occurrence that is the 
subject matter of either the original 
action or of a counterclaim therein or 
relating to any property that is the sub- 
ject matter of the original action... .”!° 
(emphasis added) 

The court agreed with the credi- 
tor that this rule is permissive in 
nature; it does not create a new re- 
quirement that the junior creditor 
file a pleading to secure its claim to 
the surplus." Thus, the court of ap- 
peals affirmed the mortgagee’s pri- 
ority over that of the judgment 
creditors, notwithstanding the 
mortgagee’s failure to file a cross 
claim foreclosing its mortgage. Still, 
in most cases, it will be wise for the 
junior creditor to file a cross claim 
of foreclosure to enforce its own 
mortgage or other security interest, 
or, at least, file an answer to the 
complaint.” 

The D.A.D. court expressed doubt 
that it would go as far as the Sec- 
ond District Court went in Schroth." 
The D.A.D. court would apparently 
require some appearance by the jun- 
ior creditor prior to moving for dis- 
tribution of surplus. The court did 
not explain why it might require an 
earlier appearance. An explanation 
for its reservations would be in or- 
der not only because of the case law 
suggesting otherwise, but also be- 
cause of the mechanics of a foreclo- 
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sure. As one early case stated, 


It seems to be the practice, on a bill to 
foreclose, to make all incumbrancers par- 
ties. And upon passing a decree of fore- 
closure, to ascertain and settle the rights 
of all parties, decree the payment of the 
mortgaged debt, and on default a sale of 
the premises, and the application of the 
proceeds in satisfaction of each incum- 
brance, according to priority, and a pay- 
ment of any surplus to the mortgagor. 
This too whether junior mortgagees shall 
or shall not file cross-bills. The sale is as 
effectual, if made under the foreclosure 
of the first mortgage, to cut off all subse- 
quent mortgages, as if upon a foreclosure 
of all the incumbrances. Where the sale 
is made under the foreclosure of one of 
several mortgages, the only question is 
as to the equitable distribution of the 
proceeds. And the surplus might be dis- 
posed of on application, to an incum- 
brancer not made a party to the suit, if it 
appeared that, in equity, he was entitled 
to receive the fund. If the defendants 
failed to file a cross-bill, they should es- 
tablish their claims on the trial, or be- 
fore the master on a reference." 


In other words, a default with re- 
spect to the first mortgagee’s com- 
plaint does not result in default, for- 
feiture, or waiver of the junior 
security interest in the underlying 
property.” That said, it is usually 
recommended that a junior creditor 
respond to the complaint.'® 

Similarly, a failure of the junior 
creditor to participate in subsequent 
proceedings does not result in a 
waiver of its rights to the surplus. 
In Citibank, FSB v. PNC Mortgage 
Corp. of America, 718 So. 2d 300 
(Fla. 2d DCA 1998), Citibank, a jun- 
ior mortgagee, failed to attend a 
hearing at which the court dis- 
bursed surplus funds. The court di- 
vided the surplus among the re- 
maining mortgagees, some of whom 
held interests junior to that of 
Citibank. The trial court denied 
Citibank’s motion for a rehearing on 
the disbursement of the surplus. On 
appeal the Second D.C.A. reversed. 
It held, “A claim is not lost by the 
mere failure to attend a disburse- 
ment hearing. Inferior junior 
lienholders have no equitable claim 
to the surplus proceeds until supe- 
rior junior lienholders have had 
their claims satisfied.”"’ 

The court explained, “After a fore- 
closure sale, the trial court is re- 
quired to prioritize the interests of 
the competing junior lienholders 


and the amounts due each.”"* This 
obligation falls on the trial court 
regardless of whether the junior 
lienholders appear. 

b) The delay myth. 

A related argument that courts 
have rejected is based on a 
mortgagor’s delay in moving for the 
surplus. In U.S. v. Sneed, 620 So. 2d 
1093 (Fla. lst DCA 1993), the 
United States was the holder of sev- 
eral junior mortgages all of which 
were foreclosed by the first mort- 
gagee. The United States purchased 
the property at the foreclosure sale, 
paying nearly $40,000 more than 
was owed under the first mortgage, 
and later resold the property. 

Nine years passed while the sur- 
plus proceeds sat unclaimed in the 
court registry. Finally, the mortgag- 
ors moved for the surplus. The 
United States offered no excuse for 
the delay, admitted its neglect, but 
opposed the motion, claiming that 
it was entitled to the surplus. The 
trial court awarded the surplus to 
the mortgagors. The court of appeals 


reversed. It held, “The failure to 
schedule a hearing on the disburse- 
ment of such proceeds, while ne- 
glectful and even dilatory, has not 
divested the United States of its 
right.” The court explained, “The 
rights of the United States arose at 
the time of the foreclosure and have 
not been extinguished. Mrs. Sneed 
has no equitable claim to the sur- 
plus because the junior lienholder’s 
claim has not been satisfied.””° 

c) The equitable exception myth. 

Another argument that mortgag- 
ors tend to mistakenly put forward 
in an attempt to obtain the surplus 
is the equitable exception. Citing 
the equitable exception, mortgagors 
will argue that they, and not the 
mortgagee, should receive the sur- 
plus based upon equitable consid- 
erations. This argument, alluded to 
in the Sneed opinion, above, is based 
on the fact that a foreclosure is an 
action in equity.” 
[A] court of equity sitting to distribute 
an excess brought into the custody of the 


court, such as proceeds from a foreclo- 
sure sale, has full and complete juris- 
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diction to determine all justiciable 
rights made necessary to be deter- 
mined, in order to fix the priorities of 
claimants... .”” 


This characterization of foreclo- 
sure proceedings is accurate. There 
are limits, however, to the courts’ 
discretion in applying it. 

In General Bank, F.S.B. v. 
Westbrooke Point Inc., 548 So. 2d 
736 (Fla. 3d DCA 1989), a second 
mortgagee foreclosed against the 
mortgagor and the third mort- 
gagee. The third mortgagee bought 
the property at the foreclosure sale 
subject to a first mortgage. The 
sale generated a surplus. After the 
second mortgagor was paid, both 
the third mortgagee and the mort- 
gagor moved for distribution of the 
surplus. The trial court awarded 
the money to the mortgagor and 
the third mortgagee appealed. 

The mortgagor argued that the 
distribution was correct based 
upon equitable principles. The 
court of appeals found it unneces- 
sary to even specify the equitable 
principles cited. It ruled in favor 
of the third mortgagee: 

The equitable exception was articu- 
lated by the Supreme Court of Florida 
in Tucker v. Crown Corp., 136 Fla. 517, 
527, 183 So. 740, 745 (1938): “In deter- 
mining who is entitled to surplus pro- 
ceeds arising in a foreclosure sale, it 
is the general rule that all 
incumbrances on mortgaged premises 
inferior to the mortgage on which sale 
is based, must be paid in order of time 
in which they respectively become 
liens, except as some equitable right 
demands a different order of payment.” 

See also Waybright v. Turner, 129 
Fla. 310, 176 So. 424 (1937). In plain 
language Tucker holds that the equi- 
table exception applies to competing 
“encumbrances.” Westbrooke, as the 
mortgagor, clearly is not a lienholder; 
its equity interest does not “encumber” 
the property.” 

d) The myth that the security was 
extinguished by foreclosure. 

One of the features of a foreclo- 
sure is that it forecloses or extin- 
guishes all junior interests in the 
property. This enables the pur- 
chaser to take a property with good 
title. An argument that is often 
misapplied to the detriment of jun- 
ior lienholders is that because 
their interests were extinguished 
by the foreclosure, they have no 


A party’s failure to 
participate in the 
disbursement 
hearing does not 
relieve the court 
of its duty to 
independently 
evaluate the priorities 
and to distribute 
the proceeds 
accordingly. 


claim to the proceeds. This argu- 
ment is raised in many contexts, 
including litigation over surplus 
proceeds from a foreclosure sale. 
In a New York case, Adirondack 
Trust Co. v. Snyder, 136 Misc. 2d 
159, 518 N.Y.S.2d 337, the mort- 
gagor observed that foreclosure 
extinguishes all liens on the se- 
curity. She argued that once the 
property was sold, the proceeds 
became the personal property of 
the holder of the right of redemp- 
tion, which, not coincidentally, 
happened to be her. The court re- 
jected this argument, stating: 
It has been established that surplus 
money resulting from the foreclosure 
of real property held by mortgagors as 
tenants by the entirety is considered 
personal property. However, it is 
equally established that such surplus 
money is not “a general asset of the 
owner of the equity of redemption but 
stands in place of the land for all pur- 
poses of distribution among persons 
having vested interests or liens upon 
the land.” A lien existing against the 
real property at the time of the sale is 
transferred to the surplus money. * 


Florida law likewise recognizes 
that liens on the property are 
transferred to the proceeds of the 
foreclosure sale: “Surplus money 
arising from a sale of land under a 
decree of foreclosure stands in the 
place of the land itself in respect 
to liens thereon or vested rights 
therein.”” 
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Distribution of Surplus 
Follows Prescribed Procedures 

It is clear, then, that mortgagees 
or other lienors will have priority 
over defaulting mortgagors when it 
comes to distribution of the surplus. 
While statistics are unavailable, 
anecdotal evidence and our own ex- 
perience indicates that mistakes in 
distributions occur far too fre- 
quently. The mortgagees themselves 
should take steps to protect their 
interests. Furthermore, the law im- 
poses certain obligations upon 
judges to ensure proper distribu- 
tions of surpluses. 

a) Mortgagees should protect 
themselves. 

The court in D.A.D., 407 So. 2d 
1072,”° discussed above, indicated 
that pursuant to Fla. R. Civ. P. 
1.170(g), junior lienholders may now 
file cross claims in the foreclosure 
action. Indeed, this is usually a wise 
course of action. It notifies the court 
and the other parties that the lien- 
holder intends to enforce its inter- 
est against the property or the pro- 
ceeds of the sale. 

Practically speaking, many junior 
lienholders forego filing a cross 
claim, and instead file a simpler an- 
swer and petition to participate in 
distribution of surplus. Whether or 
not the junior lienholder files a cross 
claim or answer during the foreclo- 
sure, the junior lienholders should 
also file a motion for disbursement 
of surplus (with accompanying affi- 
davits or other evidence) as soon af- 
ter the foreclosure sale as possible.”’ 
Again, such a motion alerts the judge 
to the party’s interest and puts oth- 
ers on notice of the lienor’s intent to 
enforce that interest. 

b) Judges are obligated to ensure 
proper distributions. 

As noted above, the court too 
bears responsibility for ensuring the 
proper distribution of the surplus 
proceeds. The court is obligated to 
determine the relative priorities of 
the interested parties. As numerous 
courts have held, the favored 
method of making this determina- 
tion is by conducting an evidentiary 
hearing.”* Moreover, a party’s fail- 
ure to participate in the disburse- 
ment hearing does not relieve the 
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court of its duty to independently 
evaluate the priorities and to dis- 
tribute the proceeds accordingly. 
This case that best illustrates this 
point is Citibank, FSB v. PNC Mort- 
gage Corp. of America, 718 So. 2d 300 
(Fla. 2d DCA 1998). Citibank, a jun- 
ior lienholder, had asserted, prior to 
the foreclosure, its interest in any 
surplus proceeds that would be gen- 
erated by the sale.”* After the sale, 
the court held an evidentiary hear- 
ing to determine the respective pri- 
orities of the remaining 
lienholders.* Citibank had received 
notice of the hearing. But, for some 
reason, did not attend. The court 
distributed the surplus to other 
more junior lienholders. Citibank 
moved for a rehearing. The trial court 
denied the motion and Citibank ap- 
pealed. The Second District Court of 
Appeal reversed, holding: 
[Citibank is] entitled to relief because 
the trial court erred by failing to enter- 
tain Citibank’s claim on rehearing and 
by disbursing the surplus funds with- 
out first determining the priorities and 
amounts due to the remaining junior 
lienholders. After a foreclosure sale, the 
trial court is required to prioritize the 
interests of the competing junior 
lienholders and the amounts due each. 
The rights of Citibank arose at the time 
of foreclosure. A claim is not lost by the 
mere failure to attend a disbursement 
hearing. Jd. Inferior junior lienholders 
have no equitable claim to the surplus 
proceeds until superior junior 
lienholders have had their claims satis- 
fied. Here, the orders disbursing the 
surplus funds failed to determine the 
legal priorities of the junior lienholders. 
This was error.*! 


Thus, despite Citibank’s unex- 
cused failure to attend the hearing, 
the court erred by failing to evalu- 
ate the interests of all parties, even 
those not presently asserting their 
interests. 


The Third-party 
Purchaser Myth 

A related situation arises when 
someone other than the mortgagor 
or mortgagee purchases the prop- 
erty at foreclosure sale. Foreclosure 
does not necessarily extinguish all 
debts attached to the property. For 
example, property taxes, some code 
enforcement fines, and certain other 
debts will usually not be 
foreclosable. When someone pur- 


chases the property at the foreclo- 
sure sale, unless the court has or- 
dered some other payment of out- 
standing property taxes, the buyer 
will usually be required to pay. Thus, 
the buyer takes title subject to the 
tax lien or fine. 

In several cases the third-party 
purchaser has moved for a share of 
the surplus as compensation for 
payment of these taxes or other 
debts. The law, however, provides 


that only lienors or the holder or the 
right of redemption (usually the 
mortgagor) are entitled to the sur- 
plus. Any other distribution of sur- 
plus is unlawful. 


It appears to be settled beyond all ques- 
tion that one claiming a surplus or the 
right to share in a surplus resulting from 
a sale under foreclosure must either own 
the equity of redemption at the time of 
the sale or must be one then holding a 
lien or vested right in the property.*” 


Thus, once the lienors have been 
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paid from the surplus, any remain- 
ing proceeds should be distributed to 
the holder of the right of redemption. 
If third-party purchasers do not want 
to pay outstanding taxes or other 
remaining debts, their only option is 
to reduce their bids accordingly. They 
will not be otherwise compensated. 
Where, however, the mortgagee pur- 
chases the property after the foreclo- 
sure sale, it has an alternative rem- 
edy. A mortgagee may usually pay 
the outstanding taxes and other 
nonforeclosable debts. If it does so 
prior to the foreclosure sale, the mort- 
gagee may then add the amount paid 
to the principal balance due on the 
mortgage and move for an amended 
judgment incorporating the sum 
paid.** But, other than the scenarios 
discussed above, a third party pur- 
chaser cannot expect compensation 
from any surplus. 


Conclusion 

Financial industries have a way of 
generating urban myths that lead 
people to believe that they can ma- 
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nipulate the system to obtain wholly 
unjustified windfalls. Despite the fact 
that very clear and specific rules gov- 
ern the distribution of foreclosure sale 
surpluses, many still believe or act as 
if they believe that these sums are 
available to the first taker. These sur- 
plus myths come in many forms, but 
at the end of the day, they are just 
myths. The rules are simple: 1) sur- 
plus funds take the place of the prop- 
erty sold; 2) surplus is distributed in 
order of lien priority on the property; 
and 3) the only parties entitled to a 
share in the surplus are the holder of 
the right of redemption and the holder 
ofa lien or other vested right. Anything 
else you hear is just a myth. O 
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Registering Your Clients’ or Company’s 
Trademarks and Service Marks in 
Foreign Countries With a Single Application 


rademarks and service 

marks are used to iden- 

tify and distinguish a 

company’s goods and ser- 
vices, respectively, from those of 
others. Historically, only large U.S. 
companies that could afford to mar- 
ket and distribute their goods and 
services outside the U.S. bothered 
with registering their marks 
abroad. The Coca Cola Company, for 
example, which offers its beverage 
products throughout the world, 
owns what many consider to be the 
world’s most recognizable trade- 
mark: Coca-Cola®. It has registered 
its famous mark in many foreign 
countries. 

Today, the Internet and wide- 
spread availability of public and 
private distribution channels have 
torn down many of the barriers to 
entering international commerce. 
Now, even the smallest, one-person 
company can create a Web site and 
immediately begin marketing and 
distributing its goods and services 
around the world. 

Consequently, it is more impor- 
tant than ever for companies en- 
gaged in either Internet or interna- 
tional commerce to consider 
protecting their marks on a world- 
wide basis, especially in those for- 
eign countries where they are de- 
riving revenue from the sale of 
goods and services. 


Traditional Protection 
for Marks 

Registering a trademark or ser- 
vice mark in any country has sev- 
eral significant benefits. For ex- 
ample, a_ registration puts 
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subsequent users on notice of the 
registrant’s ownership of the mark 
and prevents subsequent users 
from registering the same or a con- 
fusingly similar mark for the same 
or similar goods and services. 
Another significant benefit of the 
registration of a mark is that itis a 
valuable intangible asset that can 
be extremely important when a 
company is being sold to another 
company. For example, several 
questions that should be asked 
when performing due diligence in- 
vestigation during a corporate 
transaction include: What are the 
acquired company’s marks? Where 
are they used? Are they being used 
properly? What registrations exist 
in the US. and abroad for protect- 
ing those marks? Obviously, marks 
that are registered in the U.S. and 


in the foreign countries in which the 
acquired company is doing business 
are stronger than marks that are 
not registered. 

Traditionally, a company would 
protect its valuable marks by reg- 
istering them first in the U.S. Next, 
it would attempt to register its 
marks outside the U.S. in those for- 
eign countries where it was deriv- 
ing revenue from such marks. How- 
ever, the failure, whether by mere 
oversight or otherwise, to register 
the mark—even in one foreign 
country—could have substantial 
adverse consequences for a com- 
pany. For example, you may recall 
that during the 1990 Olympics in 
Barcelona, Spain, many profes- 
sional athletes who wore Nike 
sporting apparel were required to 
cover the famous Nike® word mark, 
which is the name for the Greek 
goddess of victory. Unfortunately for 
Nike, prior to the Olympics, a Span- 
ish company was granted a trade- 
mark registration for the Nike® 
mark in Spain for sporting apparel. 
After a decade long legal battle, the 
Spanish sports distributor was 
awarded the Nike name. Nike was 
asked to pay $30 million for the 
rights to the mark. Rather than pay 
the fee at the time of the Olympic 
games, Nike had the athletes that 
it sponsored tape over the Nike® 
mark so it could not be seen during 
the games. 

In the past, a significant down- 
side to registering a mark in a for- 
eign country was cost. A U.S. com- 
pany that wanted to register its 
mark abroad would have to file a 
separate trademark application 
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(national application) in each for- 
eign country in which it desired to 
register its mark. Each national ap- 
plication was subject to fees in each 
country and had to be prepared and 
filed by a local attorney in the local 
language. As you might imagine, the 
process was very expensive, espe- 
cially for companies that desired to 
register their marks in multiple 
countries. 


European Registration 

In 1992, the union of 12 European 
countries created a single European 
market. One outflow of this union 
was the creation of the European 


ast 


Community Registration for marks. 
This gave companies the opportu- 
nity to file a single European appli- 
cation (EC application), rather than 
separate national applications in 
each of the European countries. An 
EC application results in one regis- 
tration that covers the member Eu- 
ropean countries designated in the 
EC application. 

The EC application does not ex- 
tend to any countries outside of 
Europe. Thus, until recently, the U.S. 
trademark or service mark owner 
was still left with having to file 
multiple trademark applications if 
it wanted to obtain registrations in 
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countries outside the U.S.. 


A New Globai Approach: 
The Madrid Protocol 

On November 2, 2003, the US. 
became a party to the Madrid Sys- 
tem of International Registration of 
Marks. Two treaties govern this sys- 
tem: The Madrid Agreement, which 
dates from 1891, and the Interna- 
tional Bureau of World Intellectual 
Property Organization (WIPO) in 
Geneva, Switzerland. The protocol 
relating to the Madrid Agreement 
entered into force on December 1, 
1995, and came into operation on 
April 1, 1996. It went into effect in 
the U.S. on November 2, 2003. 

The Madrid Protocol is a treaty 
that provides for the international 
registration of marks. By filing a 
single application (international 
application) in one language, the 
applicant can obtain a single reg- 
istration (international registra- 
tion), which secures protection for 
the mark in the countries that are 
designated in the application. The 
current list of countries that may 
be designated in the international 
application include: 


Albania Liechtenstein 
Antigua and Barbuda Lithuania 
Armenia Luxembourg 
Australia Monaco 
Austria Mongolia 
Belarus Morocco 
Belgium Mozambique 
Bhutan Namibia 
Bulgaria Netherlands 
China Norway 
Croatia Poland 

Cuba Portugal 
Cyprus Republic of Korea 


Czech Republic Republic of Moldova 
Democratic People’s Romania 

Republic of Korea Russian Federation 
Denmark Serbia and Montenegro 


Estonia Sierra Leone 

Finland Singapore 

France Slovakia 

Georgia Slovenia 

Germany Spain 

Greece Swaziland 

Hungary Sweden 

Iceland Switzerland 

Iran (Islamic The former Yugoslav 
Republic of) Republic of 

Ireland Macedonia 

Italy Turkey 

Japan Turkmenistan 

Kenya Ukraine 

Krygyzstan United Kingdom 
Latvia U.S. of America 

Lesotho Zambia 


Note that Canada and Mexico are 
not countries that may be desig- 
nated. 
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Before a mark can be the sub- 
ject of an international applica- 
tion, the mark must already have 
been registered, or registration 
must have been applied for, for the 
same goods or services, with the 
U.S. Patent and Trademark Office. 

The international application 
may be filed in the English lan- 
guage with the U.S. Patent and 
Trademark Office, and prosecution 
of the application to registration is 
conducted in English. After an in- 
ternational application is filed and 
the international registration is 
ultimately obtained, additional 
countries can be designated in ac- 
cordance with the rules of the 
Madrid Protocol. Such later desig- 
nations of countries are very use- 
ful when new countries become 
members to the Madrid Protocol or 
simply when the owner of a mark 
develops an interest in marketing 
goods or services in a country after 
the international registration has 
been obtained. 

Another significant benefit to ob- 
taining an international registra- 
tion under the Madrid Protocol is 
that changes to the international 
registration, such as changes of 
name, address, ownership and the 
like, can be made by filing a single 
document and paying one fee. The 
change will then be effective as to 
all the countries designated in the 
international registration. In the 
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past, if one desired to change the 
name or address of the owner of 
the mark or to record an assign- 
ment of a mark to a new entity, it 
was necessary to file such change 
of names and assignment docu- 
ments in each and every country 
where the owner of the mark had 
national registrations. 

Another advantage is the ease 
with which a registration may be 
renewed. After the international 
application matures into an inter- 
national registration, the interna- 
tional registration will last for 10 
years, and it may be renewed for 
further periods of 10 years, simply 
by paying a single renewal fee. In 
the past, multiple national regis- 
trations required multiple periodic 
renewal applications, which in 
turn, meant multiple renewal fees. 
Thus, the Madrid Protocol elimi- 
nates the need for filing separate 
renewal applications in the desig- 
nated countries by providing a 
mechanism for filing a single re- 
newal application, which will apply 


to all the countries designated in 
the international registration. 

Still another advantage of the in- 
ternational application under the 
Madrid Protocol is that applicants 
who already have an existing U.S. 
registration can use the U.S. regis- 
tration as a basis for filing the in- 
ternational application. 

In summary, it has now become 
significantly easier and less ex- 
pensive for U.S. companies that 
distribute goods and services in 
foreign jurisdictions to apply for 
and register their marks in for- 
eign jurisdictions. The fees in- 
curred in filing a single interna- 
tional application should be 
significantly less than what U.S. 
applicants experienced when fil- 
ing separate national applications 
in each individual country. Thus, 
companies that are engaged in or 
are developing an Internet or in- 
ternational business should con- 
sider filing under the Madrid Pro- 
tocol to protect their marks in 
foreign countries. U 
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The Top Five Things Practitioners Need 
to Know About IRAs Now: A Discussion of State 
Law, Case Law, and Other Considerations 


ndividual retirement accounts 
(IRAs) are most often thought 

of as tax-deferred accounts 
that the government conjured 

up in the 1980s to encourage Ameri- 
cans to save for retirement. With 
almost $10 trillion in tax-deferred 
retirement accounts, $2.5 trillion of 
which is estimated to be held in 
IRAs, they have become an estate 
and tax planning force to be reck- 
oned with.' According to the Em- 
ployee Benefits Research Institute, 
over 90 percent of all households in 
America have some sort of financial 
account, and of those households 
surveyed, retirement accounts were 
second in popularity only to trans- 
actional accounts such as checking 
and savings accounts.’ It is impor- 
tant to recognize the significance of 
these accounts and perhaps exam- 
ine some of the nuances that pre- 
vent them from being just another 
product of the Internal Revenue 
Code, since it is likely under cur- 
rent tax law that a generous por- 
tion of the approximate $7.5 trillion 
that are in non-IRA retirement ac- 
counts will eventually be rolled into 
IRAs at some point in the future. 
It is also important to recognize 
that every state has enacted laws 
that touch the world of IRA admin- 
istration, that must be considered 
together with case law that some- 
times seems to have little to do with 
statutes or the Internal Revenue 
Code. Additionally, each IRA 
trustee and custodian may also 
limit the options available to the 
IRA owner or beneficiary by con- 
tract. Sometimes the interaction of 
all of these elements can have a 
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surprising impact on the ultimate 
disposition of these accounts. The 
focus of this article is to raise 
awareness of some of these ele- 
ments and point out the pitfalls 
they present to the unwary. 


Basic Goals and Challenges 
of Planning with IRAs 

It is imperative to understand the 
basic rules and goals of IRAs before 
discussing their nuances. IRAs 
have always presented special es- 
tate planning challenges due to 
ownership restrictions. An IRA 
owner cannot give the IRA away 
intact during his or her lifetime. 
This has traditionally made it dif- 
ficult to properly plan for use of the 
unified credit because the IRA can 
only be used to equalize the taxable 
estates between spouses when the 
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IRA owner dies. The Internal Rev- 
enue Service released new proposed 
Treasury regulations on January 
12, 2001, and new final IRA regu- 
lations on April 16, 2002* (IRA 
rules), simplifying administration 
during the IRA owner’s lifetime and 
providing new postmortem plan- 
ning opportunities. With these new 
opportunities come an equal num- 
ber of new challenges. 

One must be mindful that IRAs 
are not taxable until monies are dis- 
tributed to a beneficiary, at which 
time the distribution is taxed as or- 
dinary income at the beneficiary’s 
tax rate. The length of income tax 
deferral available depends on 
whether a beneficiary is named, 
and who is considered a “desig- 
nated” beneficiary under the new 
IRA rules. This could be either an 
individual or a trust that is both 
valid under state law and is irrevo- 
cable by its own terms upon the IRA 
owner’s death. The beneficiary must 
be named on the beneficiary desig- 
nation form to be considered “des- 
ignated.” Under the new IRA rules, 
the post-death distribution period 
is based on the life expectancy of 
the designated beneficiary or ben- 
eficiaries (if there are separate 
shares) that remain as of Septem- 
ber 30 of the year after the calen- 
dar year of the IRA owner’s death. 
With the best-laid plans, a non- 
spouse beneficiary can look forward 
to taking IRA distributions over his 
or her own life expectancy. If no ben- 
eficiary has been named, the estate 
is named, or if there are multiple 
beneficiaries and one is not an in- 
dividual, the IRA will be deemed to 
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have no designated beneficiary. 
Death of the IRA owner after the 
required beginning date (RBD) 
without a designated beneficiary 
will result in deferral based on the 
remaining single nonrecalculated 
life expectancy of the decedent.‘ If 
the death occurred prior to the IRA 
owner’s RBD and there was no des- 
ignated beneficiary, distribution 
must be made by December 31 of the 
calendar year containing the fifth 
anniversary of the decedent’s date 
of death. This certainly curtails the 
benefits of tax-deferred growth that 
might have otherwise been avail- 
able. 

Spouses receive special treatment 
under the tax code and are the only 
beneficiaries that can inherit IRAs 
or qualified plan assets and actually 
roll them over, or simply change the 
name on the account to their own. 
In an ideal world, having a spouse 
beneficiary can result in significant 
tax benefits because when a spouse 
rolls over assets, all future distribu- 
tion dates revolve around the sur- 
viving spouse’s date of birth, rather 
than that of the deceased IRA owner. 
These assets are subject to an un- 
limited marital deduction for estate 
tax purposes but more importantly, 
if the surviving spouse is younger 
than the decedent, there will also be 
a substantial opportunity for defer- 
ral of income taxes. 

Also contained in the preamble of 
the new final regulations under the 
heading “Explanation of Provisions” 
is the following: 

The period between death and the ben- 
eficiary determination date is a period 
during which beneficiaries can be elimi- 
nated but not replaced with a beneficiary 
not designated under the plan as of the 
date of death. In order for an individual 
to be a designated beneficiary, any ben- 
eficiary must be designated under the 


plan or named by the employee as of the 
date of death. 


This refers to the new postmortem 
planning opportunities that arise 
through the ability to disclaim, dis- 
tribute, or divide the assets. A dis- 
claimer of assets must be done in 
compliance with IRC §2518 as well 
as state statute, and must generally 
be done within nine months of the 
decedent’s date of death; this is not 


extended to the September 30 ben- 
eficiary determination deadline. 
Distribution must be made prior to 
September 30 to any beneficiary 
that is not a designated beneficiary 
in order to preserve the deferral 
options of the designated beneficia- 
ries. Finally, accounts may be di- 
vided at any time after the IRA 
owner’s death but must be divided 
by the December 31 deadline in or- 
der to receive separate share treat- 
ment. 

If the Internal Revenue Code 
were the only consideration in IRA 
planning, the new final rules would 
be simpler than the prior rules, and 
planning with these accounts would 
not present such a challenge. How- 
ever, as you will see in the ensuing 
discussion, there are many issues 
unrelated to the Internal Revenue 
Code that can play an integral role 
in the outcome of the IRA. This ar- 
ticle presents many of these issues 
for your consideration but will fo- 
cus primarily on case law, statutory 
law and concerns for Florida resi- 
dents and their advisors. 


1) Be Aware of State 
Statutes Affecting IRAs 

Most states have a number of 
statutes that impact IRAs and, 
while the following is not meant to 
be an exhaustive list of all relevant 
statutes, it is a starting point. It is 
important that practitioners are 
aware of the relevant statutory 
scheme when planning with IRAs. 

The Elective Share: Florida’s new 
augmented elective share statute 
became effective on October 1, 2001. 
IRAs and qualified plans now fall 
under the second tier of the three- 
tier priority system imposed by stat- 
ute.° A surviving spouse who is un- 
happy with his or her share of the 
decedent’s estate can now elect 30 
percent of the augmented estate, 
including IRAs. The window for fil- 
ing for the elective share is the ear- 
lier of six months from receipt of 
notice of administration or two 
years from the date of death of the 
decedent.® This date is significant in 
light of the September 30 deadline 
for IRA beneficiary determination. 
Furthermore, new proposed trea- 
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sury regulations §1.401(a)(9)-4, A-1 
specifically state that “the fact that 
an employee’s interest under the 
plan passes to a certain individual 
under applicable state law does not 
make that individual a designated 
beneficiary unless the individual is 
designated as a beneficiary under 
the plan.” It remains unclear un- 
der the new IRA rules whether a 
spouse who is not listed on the ben- 
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eficiary form will be afforded the 
same leeway as in the past. Further- 
more, it is possible that in the event 
of an elective share challenge, maxi- 
mum income tax deferral could be 
lost not only for the surviving spouse 
but for the other designated benefi- 
ciaries on the account. This issue 
may be overcome with the use of 
disclaimers, valid prenuptial or 
postnuptial agreements or spousal 
waivers. 

Guardianship Laws: Many prac- 
titioners welcome the opportunity to 
name a child or grandchild as ben- 
eficiary of an IRA because, when 
designated properly, this will maxi- 
mize the deferral opportunity avail- 
able. A grandchild who is age five 
at the time of the IRA owner’s death 
will have a life expectancy of ap- 
proximately 78 years,’ which is a 
great planning opportunity; how- 
ever, don’t overlook the fact that 
under FS. §744.301(2), a natural 
guardian or parent may only man- 
age or dispose of proceeds from an 
inheritance not exceeding $15,000. 
Currently, this would include IRAs 
if the amount of the IRA inherited 
exceeds $15,000. This can be over- 
come by the proper use of a trust for 
the minor. 

Additionally, Florida guardian- 
ship law requires that if the IRA 
owner becomes incapacitated, the 
court may need to establish a guard- 
ianship. If the IRA owner is out of 
state but the IRA account is housed 
within the State of Florida, a foreign 
guardian may need to appoint a 
resident agent.* This may be 
avoided with a properly drafted 
power of attorney. 

Probate Law: IRAs are exempt 
from the claims of creditors pursu- 
ant to F.S. §222.21 and are not sub- 
ject to probate unless the estate of 
the decedent is the beneficiary of the 
estate. When an estate is the IRA 
beneficiary, maximum tax deferral 
opportunities are lost. In a world 
where asset protection has become 
so important, protecting the exempt 
status of IRAs should be given ut- 
most consideration. This can be 
avoided by designating a valid ben- 
eficiary, not only for IRA owners, but 
also beneficiaries of inherited IRAs 
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on forms provided by the IRA 
trustee or custodian. 

Uniform Principal and Income 
Act: F.S. §738.602 now clarifies how 
distributions from IRAs and quali- 
fied plans will be treated for pur- 
poses of trust accounting income. 
Planners must keep in mind that 
the distribution itself is still subject 
to income tax regardless of whether 
it is categorized as trust account 
income or principal, but the charac- 
terization of the distribution may 
determine whether it passes out to 
the beneficiary or is taxed within 
the trust at the higher trust tax rate. 

Community Property Law: Florida 
is not a community property state, 
but many of our residents have 
moved here from community prop- 
erty states. There are currently nine 
states that offer community prop- 
erty status. These states are: Ari- 
zona, California, Idaho, Louisiana, 
Nevada, New Mexico, Texas, Wash- 
ington, and Wisconsin. Planners 
should consider and evaluate an 
IRA owner’s prior residence in any 
of the above states before naming 
someone other than the spouse as 
the IRA beneficiary. 

State Estate and Income Tax: Al- 
though Florida does not have state 
income tax and will not even have a 
“pickup” or “sponge” death tax for 
much longer, many IRA owners 
within this state are subject to taxes 
in other states. It will be especially 
important, going forward, to be cer- 
tain to take any potential state 
death tax liability into account 
when planning. 


2) Be Aware of Case 
Law Regarding IRAs 

IRAs are most often litigated 
within the context of three basic 
types of cases: divorce, bankruptcy, 
and estate settlement. The primary 
focus of this article is on tax and 
estate planning considerations; 
therefore, we will not address the 
bankruptcy issues as that could eas- 
ily render enough material for a 
separate article. However, it is im- 
portant to know what precedent ex- 
ists within the divorce and estate 
settlement arenas. 

Division in Divorce: F.S. §61.075 


requires equitable distribution in 
the event of divorce. IRAs and quali- 
fied plan assets are considered to be 
marital assets to the extent that the 
assets were acquired or enhanced 
during the marriage. Qualified 
plans are divided by way of a quali- 
fied domestic relations order 
(QDRO); however, it is significant to 
note that for the division of an IRA 
to be a nontaxable event, the court 
must so order and the language of 
the order and/or property settle- 
ment must clearly state that the 
monies being distributed from the 
IRA in the name of spouse A are to 
be rolled or transferred into an IRA 
in the name of spouse B. This is criti- 
cal because, if the court order only 
states “spouse A is to pay spouse B 
$$$ funds from spouse A’s IRA,” 
spouse A will be liable for the income 
tax on the money and potentially 
any penalties if spouse A is not 59 
* years of age yet, and spouse B may 
lose tax-deferred growth. 
Disposition of IRA after Divorce: 
Another common mistake resulting 
in a proliferation of case law is fail- 
ure to change the beneficiary of the 
IRA to reflect the divorce of the par- 
ties. The leading case in regard to 
this issue is Cooper v. Muccitelli, 661 
So. 2d 52 (Fla. 2d DCA 1995), a case 
involving life insurance proceeds. 
The spouses had divorced and then 
the husband died without changing 
his beneficiary designation to re- 
move his former spouse. The appel- 
late court certified a question to the 
Florida Supreme Court regarding 
the court’s holding that, without 
specific reference in a property 
settlement to life insurance pro- 
ceeds, the beneficiary of the pro- 
ceeds is determined by looking only 
to the insurance contract. The 
Florida Supreme Court examined 
the dissolution terms as well as the 
insurance documentation. It deter- 
mined that the husband was free to 
name anyone he liked as beneficiary 
of the insurance policy and that the 
instructions were clear as to how to 
accomplish a change. He did not 
take any steps to effectuate a 
change prior to his death and, there- 
fore, the former spouse remained as 
the beneficiary. The court said, “The 
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analysis that the general language 
in the separation agreement trumps 
the specific language in the policy 
would place the insurance carrier in 
an impossible position—the carrier 
could never be certain whom to pay 
in such a situation without going to 
court, in spite of what the policy said 
or how clearly it was worded.”° 

The parties may avoid this situa- 
tion with specific language in the 
separation agreement” or by hav- 
ing the IRA owner execute a new 
beneficiary designation. The Florida 
statutes concerning revocable trusts 
and wills in light of divorce!! do not 
govern any account whose disposi- 
tion is determined by a beneficiary 
designation and therefore will not 
automatically cause the surviving 
former spouse to be treated as hav- 
ing predeceased the decedent. 

Most states follow the same logic 
as the state of Florida.'* One case of 
particular interest is PaineWebber, 
Inc. v. East, 768 A.2d 1029 (Md. 
2001). This case concerned a former 
wife who brought suit against the 
former husband’s estate, the trustee 
of the former husband’s IRA, and 
the surviving spouse of the former 
husband to recover IRA proceeds as 
his named beneficiary. The interest- 
ing twist in this case is that the 
PaineWebber IRA agreement had 
been updated, as is required by the 
IRS when there are changes in the 
law, and the new agreement left the 
beneficiary designation blank. The 
only signed form designating a ben- 
eficiary was a prior agreement nam- 
ing the former wife. The Maryland 
Supreme Court chose to award the 
IRA to the former spouse as they 
found there was no evidence to show 
that the prior beneficiary designa- 
tion had been revoked. Though ex- 
treme, this opinion illustrates the 
importance of properly designating 
spousal beneficiaries. 

Estate Settlement: Estates that 
include IRAs as assets have the 
same types of issues as estates that 
do not include IRAs. There are of- 
ten disputes over who is entitled to 
the IRA. The only thing that makes 
IRAs different is that, usually, the 
beneficiary designation form will 
control over a will. There are many 


cases in Florida relating to IRAs and 
estate settlement, some examples of 
which follow below. 

Adoption and Estate Settlement: 
In Leonard v. Crocker, 661 So. 2d 
1244 (Fla. 3d DCA 1995), the per- 
sonal representative of the estate 
brought suit seeking to recover pro- 
ceeds of an IRA, alleging that the 
designation of the decedent’s child 
as beneficiary lapsed upon the 
child’s subsequent adoption. The cir- 
cuit court in Dade County awarded 
the account proceeds to the subse- 
quently adopted child. The personal 
representative appealed. The dis- 
trict court of appeal held that the 
designation that identified the IRA 
beneficiary by birth date and Social 
Security number did not lapse upon 
the beneficiary’s subsequent adop- 
tion and name change. 

Doctrine of Cy Pres and Estate 
Settlement: It is beneficial to name 
a charity as beneficiary of an IRA, 
as the charity is the only entity that 
can take receipt of IRA assets and 
not pay income tax, and the estate 
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will receive a deduction for the full 
amount of the charitable gift. How- 
ever, sometimes even charitable be- 
quests have problems. Alzheimer’s 
Case, 747 N.E.2d 843 (Ohio 1st Dist. 
2000), is an Ohio case in which the 
decedent left one fifth of his IRA to 
“Alzheimer’s Disease Research.” 
The custodian of the IRA filed a 
complaint with the probate court 
seeking a declaratory judgment. The 
decedent had previously gifted mon- 
ies to several different Alzheimer’s 
organizations locally. Applying the 
cy pres doctrine, which allows an 
equitable substitution if the origi- 
nal charitable purpose has become 
impossible, inexpedient, or imprac- 
ticable to fulfill, the court ordered 
that each of three charities that 
were a party to the action receive 
one third of the monies designated 
for “Alzheimer’s Disease Research.” 

Will versus Intent versus Benefi- 
ciary Designation and Estate Settle- 
ment: There are many cases, both in 
Florida and across the country, aris- 
ing from conflicting testamentary 
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provisions. Generally, IRAs are 
treated as pay-on-death accounts 
and are governed by the beneficiary 
designation rather than by will or 
probate.'® Most cases hinge on 
whether there were specific steps 
required by the trustee or custodian 
to effect a change of beneficiary, 
whether they were followed, and 
whether there was intent and sub- 
stantial compliance." In the case of 
In re Estate of Golas, 751 A.2d 229 
(Pa. Super. 2000),'° the decedent was 
a cancer patient and made numer- 
ous attempts to change his benefi- 
ciary designation to reflect his sis- 
ter prior to his death. He died while 
waiting for the change of beneficiary 
form, but had made his intent clear 
to his attorney as well as two bro- 
kers. The court found that there was 
sufficient intent and substantial 
compliance on the part of the dece- 
dent and awarded the IRA to the 
sister. It is unclear what impact this 
outcome may have had on the tax 
deferral retained by the IRA. 
Surviving Spouses and Estate 
Settlement: Sometimes spouses are 
surprised to learn that they are not 
the beneficiaries of the IRA upon the 
death of the IRA owner, and there 
is no duty to the spouse to inform 
them if the IRA owner makes a 
change.’® There are no reported 
cases involving IRAs and Florida’s 
elective share as of yet, but there are 
numerous cases elsewhere dealing 
with surviving spouses and contests 
over IRAs. There are several cases 
involving IRAs and elective share 
issues in other states. In Briggs v. 
Hemstreet-Briggs, 701 N.Y.S.2d 178 
(N.Y.A.D. 3 Dept. 2000),'’ the peti- 
tioning spouse’s position is counter- 
intuitive because the spouse inher- 
ited several IRAs from her husband 
and failed to disclose them to the 
court to be included in the calcula- 
tion of her elective share. The court 
punished the surviving spouse for 
her lack of candor by awarding the 
IRA to the estate. While this appears 
to be a just result, once again it is 
unclear what tax consequences this 
decision may have had in regard to 
the tax-deferred status of the IRA. 
Miscellaneous Issues and Estate 
Settlement: There are too many cat- 


egories to be able to include all types 
of settlement cases but here are 
some points of interest. In re Estate 
of Branovacki 723 N.Y.S. 2d 575 
(N.Y.A.D. 4 Dept. 2000), is a New 
York case dealing with undue influ- 
ence regarding a change of benefi- 
ciary. Johnston v. Estate of Wheeler, 
245 A.2d 345 (D.D.C. 2000), is a Dis- 
trict of Columbia case where the 
court determined that a rollover of 
qualified plan assets into an IRA by 
the decedent prior to death did not 
constitute ademption under the pro- 
bate code. There are many cases on 
state death tax and IRAs," as well 
as cases on apportionment of estate 
taxes between probate and 
nonprobate assets.’ Finally, there 
are a growing number of malprac- 
tice and third party beneficiary 
cases.”° 


3) Trusts May Be 
Worth the Trouble 

There are many good reasons for 
naming a trust as an IRA benefi- 
ciary; avoidance of guardianship, 
use of the credit shelter, and control 
of the disposition of assets after the 
IRA owner’s death. The trick with 
using a trust in this fashion is to be 
able to do so without sacrificing tax 
deferral opportunities. To preserve 
tax deferral options, it is important 
that the trust qualify for “look 
through” treatment, which means 
the life expectancy of the oldest ben- 
eficiary of the trust can be used for 
distribution purposes.”! In order to 
use separate life expectancies for 
separate subtrusts and qualify for 
separate share treatment under the 
final IRA rules, two requirements 
must be met: 1) the interests of the 
beneficiaries must be expressed as 
fractional or percentage interests as 
of the date of death of the IRA 
owner; and 2) separate accounts 
must be established by December 31 
of the year after the IRA owner’s 
death. Without separate share treat- 
ment, the trust will be limited to 
using the life expectancy of the old- 
est beneficiary. This may be a trap 
for the unwary if the goal was to pay 
the IRA assets to separate subtrusts 
over the underlying beneficiary’s life 
expectancy. 
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The IRS has issued conflicting 
private letter rulings (PLRs) on the 
use of trusts. Although PLRs can- 
not be used as precedent unless your 
client has the exact same facts and 
circumstances as the taxpayer in 
the PLR,” they are a helpful tool in 
the interpretation of IRS issues. The 
same month that the final regula- 
tions were issued, so was PLR 
200234074. In this PLR, the IRA 
was payable to a trust. The trust was 
divided into two subtrusts. Subtrust 
A was payable to the surviving 
spouse outright. Subtrust B pro- 
vided for lifetime income to the sur- 
viving spouse, with the remainder 
paid outright and equally to three 
beneficiaries (the IRA owner’s chil- 
dren). The trustee of the trust then 
split the IRA into four separate in- 
herited IRAs (one for subtrust A and 
three for the children). At the time, 
the IRS ruled that each child could 
use his or her own life expectancy, 
as subtrust B was viewed as a “look- 
through” trust. The final regulations 
followed this PLR. 

The next series of PLRs on this 
issue resulted in completely differ- 
ent rulings. The facts set forth in 
PLRs 200317041, 200317043, and 
200317044 are eerily similar to 
those in PLR 200234074. In all 
three cases, the IRA was payable to 
a trust upon the death of the IRA 
owner. In each case, that trust was 
payable equally to the owner’s chil- 
dren, with no discretion in regard 
to the amount of the share each 
child would receive. In all three 
cases the IRS denied separate share 
treatment. The IRS position seems 
to hinge on a new sentence in the 
final regulations in Treas. Reg. 
§1.401(a) (9)-4, A-5(c). It reads, in 
part, “[T]he separate account rules 
under A-2 of §1.401(a) (9)-8 are not 
available to beneficiaries of a trust 
with respect to the trust’s interest 
in the employee’s benefit.” In effect, 
the new position of the IRS is to 
“look no further than the beneficiary 
form,” much like the policy has been 
on estates. It is clear from the regu- 
lations that a trust is considered to 
be a designated beneficiary if it 
meets the requirements we have 
already discussed earlier in this ar- 
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ticle. The IRS’s new position appears 
to be that, as a designated benefi- 
ciary, the trust has a life expectancy 
of its own and that life expectancy 
is based on the life expectancy of the 
oldest beneficiary of the trust, re- 
gardless of any subtrusts created 
within the trust. 

Although this interpretation is 
troubling and certainly not what the 
professional community was lead to 
believe would be the IRS’s position 
in the final regulations, it is not a 
complete disaster; however, it does 
require some creative drafting. 
First, be sure to designate subtrusts 
specifically on the beneficiary form. 
Do not make the IRA payable to the 
master trust, but, rather, list specific 
subtrusts and the percentage or 
fraction that each subtrust will in- 
herit. Second, plan for contingencies 
and leave an exit strategy. If the 
plan is to leave the IRA to a trust 
with income for life to the surviving 
spouse and then to the children, 
specify, “If my spouse survives me, I 

designate the John Smith Trust as 
beneficiary of my IRA. If my spouse 
does not survive me, then I desig- 
nate my children as beneficiaries of 
my IRA in equal shares” on the ben- 
eficiary form. Third, allow for dis- 
claimers. The specific endorsement 
of the use of qualified disclaimers 
to determine designated beneficia- 
ries by the IRS is a gift of sorts. 
Fourth, designate as many layers of 
contingent beneficiaries as possible. 
By doing so, it may be possible to 
update an outdated beneficiary form 
postmortem by use of qualified dis- 
claimers, and still achieve the de- 
sired result. Finally, be aware of the 
contingent beneficiaries of any trust 
named on the beneficiary designa- 
tion. A result similar to that in PLR 
200252097 should be avoided. The 
trust in question contained lan- 
guage that made it possible for 
someone older than the primary 
beneficiary to ultimately inherit the 
IRA proceeds. This being the case, 
the IRS ruled that the older contin- 
gent beneficiary’s life expectancy 
had to be taken into account. To 
avoid this potential pitfall until the 
IRS clarifies its position, be sure 
that the benefits of any subtrust 


named directly as an IRA benefi- 
ciary will not revert to someone 
older than the beneficiary whose life 
expectancy you want to be able to 
use, or that the trust will be treated 
as a conduit trust, which requires 
current distribution of RMDs to the 
beneficiary. 


4) Estate Beneficiaries Are 
Not the End of the World 

As discussed earlier, estates are not 
considered designated beneficiaries. 
Even so, there is good news within the 
final regulations. Under the new 
rules, an estate may use the remain- 
ing single nonrecalculated life expect- 
ancy of the IRA owner if the IRA 
owner died after attaining age 70 °. 
The old rule was that the IRA had to 
be distributed by December 31 of the 
year after the IRA owner’s death. This 
new rule means that even if some di- 
saster occurs where disclaimers and 
distributions will not work to fix an 
undesirable beneficiary designation 
(or perhaps no designation at all), 
there is still some time available for 
deferral. For an IRA owner age 70 at 
the time of death, this could mean in- 
come tax deferral for the estate of 16 
or 17 years, a burdensome period for 
the maintenance of an open estate. Be 
aware that PLR 200013041 concluded 
that when the trust that was the ben- 
eficiary of the IRA terminated, the 
trust could distribute shares of the 
IRA to the subsequent beneficiaries 
and there would be no change in the 
tax status of these accounts. The new 
accounts were funded as a result of 
the trustee assigning the interests in 
the IRA to the subsequent beneficia- 
ries and trustee to trustee transfers 
being executed. The IRAs were set up 
in the name of the decedent for ben- 
efit of (FBO) the trust beneficiaries. 
There was no additional deferral or 
acceleration of tax liability but rather 
the remaining nonrecalculated life 
expectancy of the IRA owner. Like- 
wise, PLR 200234019 reflects the 
same result with regard to estates. 
Also, be aware that although the IRS 
will most likely allow these transfers 
without any tax implications, it is 
sometimes difficult to find an IRA 
trustee or custodian who is willing 
to divide the IRA and allow contin- 
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ued deferral. 


5) Read the IRA Agreement 

Despite their peculiarities, IRAs 
are, in their simplest form, trusts.” 
Property is required to be held by 
one party for the benefit of another. 
More than that, an IRA agreement 
is also a contract with the financial 
institution that is providing the cus- 
todial or trustee relationship. Many 
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times IRA owners do not bother 
to read the fine print on these 
agreements and may be surprised 
by the terms to which they have 
agreed.”* 

All IRA agreements must be ap- 
proved by the IRS prior to use to 
ensure that the arrangement will 
qualify as an IRA under the Inter- 
nal Revenue Code. Beyond the ba- 
sic language that is required, cus- 
todians and trustees have the right 
to include language for their own 
business purposes. Such language 
will often include a clause mandat- 
ing arbitration or mediation of 
claims. Often, these agreements 
will also include default provisions 
in regard to the disposition of the 
IRA upon the owner’s death. It is 
important to know whether the 
document provides for distributions 
between beneficiaries to be “per 
stirpes” or “per capita.” Many of the 
older documents had a default pro- 
vision of “per capita,” meaning that 
if the IRA owner died and left funds 
to three children, and one of the 
three children predeceased the IRA 
owner, the funds would be payable 
to the surviving two children rather 
than to the heirs of the deceased 
child. This is not usually the de- 
sired result. 

Many older documents also have 
a default regarding who the IRA is 
payable to in the event that no ben- 
eficiary is named. Most financial 
institutions have a default of the 
IRA owner’s estate, but some have 
chosen to make the default the IRA 
owner's surviving spouse. Some in- 
stitutions will allow a beneficiary of 
an inherited IRA to name their own 
beneficiaries, as permitted by the 
IRS. Others do not allow this, which 
results in the inherited IRA being 
payable to the estate of the benefi- 
ciary in the event that the benefi- 
ciary deceases prior to complete pay- 
out of the account. As a result, an 
otherwise nonprobate asset would 
be subject to probate. Finally, some 
documents actually limit the payout 
options available to estates and re- 
quire that, if the estate is the ben- 
eficiary, the account must be paid 
out within one year. 

It is imperative for the IRA owner 


and their professional team to pe- 
riodically review the IRA agree- 
ments that govern their accounts. 
Agreements must be amended pe- 
riodically by the institution to com- 
ply with changes in the Internal 
Revenue Code. Often when these 
amendments are made, these new 
default provisions are incorporated. 
It is equally important to keep cop- 
ies of all beneficiary designations. 
In a financial world that is trying 
to go paperless, it is common for 
original beneficiary forms to be 
scanned or microfiched, and some- 
times the copies are illegible and 
institutions are unable to locate the 
originals. It is imperative that cop- 
ies of these forms be kept with other 
important estate planning docu- 
ments, because a beneficiary desig- 
nation holds more weight in Florida 
courts than a will. 


Conclusion 

It is up to all practitioners in the 
area of IRA administration, estate 
planning, and retirement planning 
to be aware of all of these idiosyn- 
crasies and to stay as well-informed 
as possible. Awareness of the legal 
and business environment in which 
IRAs exist is essential to help our 
clients avoid costly mistakes and 
unexpected outcomes. O 
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Advising the Client Regarding Protection 
of Property Rights: Harris Act and 
Inverse Condemnation Claims 


his article addresses is- 
sues facing the real prop- 
erty practitioner in advis- 
ing clients on the protec- 
tion of their private property rights. 
Overviews of two particular aspects 
of property rights are provided: 
rights to compensation for an in- 
verse condemnation of property 
based on the Fifth and 14th amend- 
ments of the U.S. Constitution, and 
rights under Florida’s statute pro- 
tecting private property rights, 
popularly known as the Harris Act. 
These are complex issues and the 
law is still evolving. In many cases, 
the real property practitioner would 
be well advised to retain special 
land use counsel to assist in deter- 
mining, securing, and protecting en- 
titlements and in litigating those 
entitlements, if needed. 

Absent unusually strong facts, in- 
verse condemnation is rarely a viable 
claim and can result in significant 
expense and delay to the client. There 
are also significant barriers to suc- 
cess under the Harris Act unless a 
settlement can be achieved. The act 
seems to (and was explicitly intended 
to) provide a broader basis for relief 
than inverse condemnation. How- 
ever, the proper interpretation of the 
act is quite uncertain, and has not 
been clarified much by precedent to 
date. Thus, practitioners are advised 
to carefully weigh the potential gains 
against the potential costs of litiga- 
tion, in time and money, before ad- 
vising a client to pursue either claim. 


Inverse Condemnation 
Inverse condemnation is a claim 
made by a property owner that the 
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effect of a governmental action on 
its property is so devastating that 
it is the equivalent of the direct ex- 
ercise of eminent domain, and thus 
requires just compensation under 
the Fifth or 14th amendments. Such 
claims are also referred to as regu- 
latory takings. In order to establish 
liability, the property owner must 
prove that it was deprived of all or 
substantially all economically ben- 
eficial use of its property, whether 
temporarily or permanently. There 
is a great deal of case law and com- 
mentary on inverse condemnation 
law; thus, this article’s treatment of 
this claim is relatively brief. 

The typical land use regulation, 
even where it drastically interferes 
with use of property for a period of 
two or three years or revokes an 
existing use, is unlikely to be held 
to constitute a regulatory taking.’ 
As an indication of just how sub- 
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stantial this deprivation of use 
must be in order to establish a tak- 
ing, Justice Scalia (one of the most 
property rights-friendly justices on 
the Supreme Court) has stated that 
even a 95-percent reduction in 
value is not always sufficient to es- 
tablish liability.2 Even what seem 
to be rather egregious facts may not 
be sufficient to establish liability.® 
Examples of successful claims in- 
clude those that can establish 
physical occupation of the property 
by the government, complete elimi- 
nation of use of the property, or 
elimination of access to the prop- 
erty.‘ Property owners with less 
extreme facts can try to establish 
liability under the balancing test of 
Penn Central Transportation Com- 
pany v. City of New York, 438 U.S. 
104 (1978).° 

Claimants must exhaust their 
administrative remedies before 
bringing a takings claim.® Claim- 
ants must also prove that there has 
been a final decision as to the al- 
lowable uses of the property, so that 
the matter is ripe for judicial re- 
view.’ However, on appropriate 
facts, a taking claim will be allowed 
to proceed even if not ripe if further 
review can be shown to be futile, 
such as where an adopted city policy 
forbids requested relief.® 

The ripeness standard can be 
quite difficult to interpret and ap- 
ply, and difficult to satisfy. Several 
noteworthy cases have spent a de- 
cade or longer litigating whether 
the case is ripe, bouncing back and 
forth from federal to state court 
without ever reaching the merits. 
If the merits are reached, then the 
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property owner has a daunting task 
in establishing liability under the 
prevailing constitutional test. For 
these reasons, I suggest that, unless 
unusual and extreme facts are 
present, it is very unlikely that the 
client will receive much relief from 
an inverse condemnation claim. The 
potential for ultimate success may 
be greater with the second type of 
claim I examine, a Harris Act claim. 
However, the uncertainty in the 
meaning of key statutory terms 
makes it likely that the litigation 
will be expensive and time-consum- 
ing, unless a settlement is reached. 


The Harris Act 
¢ The movement toward statutory 
private property rights protection 

Over the past 10 to 15 years, a 
wave of private property rights pro- 
tection legislation has swept the 
U.S. Marketed as grass roots initia- 
tives, but often backed heavily by 
industries dependent on the use of 
real property (including agriculture 
and land development) through the 
mechanism of “public interest” le- 
gal foundations, these statutes have 
attempted to severely limit what 
government can accomplish through 
exercise of its police power and 
greatly increase the types of regu- 
lation that can trigger compensa- 
tion. This property rights movement 
sought protection for landowners 
from what were perceived to be un- 
duly onerous environmental and 
land use regulations. Several efforts 
to enact federal legislation failed, 
but the effort to change the law via 
state legislatures met with much 
more success.° 

More than 20 states have enacted 
private property protection laws, 
including Florida.'® They were de- 
signed to address the belief of some 
property owners that they are be- 
ing asked to bear a disproportion- 
ate share of the burdens of achiev- 
ing environmental and quality of life 
goals for the public at large through 
restrictive regulation of the use of 
their land. Some of the concern was 
based on a feeling that the federal 
taking standard was not protective 
enough, because compensation is 
not due under the U.S. Constitution 
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as interpreted by the federal courts 
unless there is a physical invasion 
of the property or all economically 
beneficial or productive use has 
been removed.'! This policy dis- 
agreement was exacerbated by the 
reluctance of the U.S. Supreme 
Court to reach the merits of takings 
cases and the lack of clear standards 
in taking law. A handful of famous 
taking cases languished in the state 
and federal courts for years, frus- 
trating affected plaintiffs and other 
property owners attempting to un- 
derstand the constitutional limits. 

The legislative response to these 
concerns took several forms. One 
followed the example of the Na- 
tional Environmental Protection Act 
(NEPA), which requires an assess- 
ment of environmental impacts 
prior to federal action, including an 
identification of alternative actions 
that may result in less impact on the 
environment. Private property 
rights activists adapted this model 
to develop legislation that required 
government to assess the impact of 
land use and environmental regu- 
lation on private property rights, 
and identify alternative forms of 
regulation that would be less bur- 
densome on those rights. This “as- 
sessment” model was adopted in the 
majority of states. 

A second form of legislation is 
characterized by a requirement for 
landowner compensation based on 
some defined diminution in value of 
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its property due to a burdensome 
regulation. The compensation model 
was adopted in a minority of states, 
including Florida. 

e Florida’s Bert J. Harris, Jr., Pri- 
vate Property Rights Protection Act, 
ES. $70.001 et seq. 

Much has been written on this act 
generally.’ For the most complete 
and up-to-date description of 
Florida’s experience with the imple- 
mentation of this law, see the excel- 
lent chapter in the treatise pub- 
lished by the Environmental and 
Land Use Law Section of The 
Florida Bar.’* In general, it is im- 
portant to note that Ch. 70 actually 
contains two statutory schemes: the 
Harris Act (§70.001) and the Florida 
Land Use and Environmental Dis- 
pute Resolution Act (§70.51), a vol- 
untary dispute resolution process 
adopted at the same time as the 
Harris Act. Also, the 2002 Legisla- 
ture amended the Harris Act to add 
§70.20, which provides specific com- 
pensation rules and procedures for 
billboards and forbids future amor- 
tization of billboards. 

These materials will summarize 
the meager precedent that exists on 
the Harris Act, and then address 
more practical issues of litigation 
and negotiation under the act. 

1) Harris Act precedent. There are 
only a few reported appellate deci- 
sions construing the act, and none 
are from the Florida Supreme 
Court. An early attorney general’s 
Opinion opined that the act could 
not be invoked by one whose prop- 
erty was only indirectly affected by 
governmental action, such as a 
neighbor seeking to complain about 
the effect of the next-door zoning on 
his or her property.'* The Fourth 
District determined that the failure 
to present an appraisal as required 
prior to filing suit, and the filing of 
suit prior to the end of the 180-day 
waiting period specified in the act 
requires dismissal of a Harris Act 
suit.!° The Fifth District held that 
an interlocutory appeal could not be 
taken from a trial court finding that 
the county and the Department of 
Environmental Protection had inor- 
dinately burdened a property by 
denying zoning and permits for a 
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landfill, despite provisions of the act 
to the contrary in §70.001(6)(a), be- 
cause only the Florida Supreme 
Court can establish new appellate 
rules governing such matters.'® 

A trial court decision arising from 
citywide rezoning actions creating 
new height and density restrictions 
in Miami Beach held that sovereign 
immunity barred Harris Act claims 
against legislative or quasi-legisla- 
tive actions.'’ Although the court’s 
decision did not note it, §70.001(13) 
specifically provides that the Har- 
ris Act “does not affect the sovereign 
immunity of government.” 

The ruling attracted statewide 
interest. It seemed to be dictated by 
§70.001(13), but some argued that 
it nullifies the act completely and 
thus frustrates legislative intent. An 
alternate interpretation was that it 
simply limited the scope of govern- 
mental acts that may be challenged 
under the Harris Act, leaving the 
field open for challenges to 
nonlegislative actions. After all, 
waivers of immunity must be “clear 
and unequivocal”’* and the presence 
of subsection (13) renders any al- 
leged waiver at best “equivocal.” 
This interpretation is consistent 
with the law governing rezonings 
and comprehensive plan amend- 
ments, after Snyder’ and Yusem”; 
only nonlegislative actions are sub- 
ject to stricter scrutiny and to a 
record-based certiorari challenge. It 
is also consistent with the statutory 
definition of governmental action as 
a “specific action affecting real prop- 
erty, including action on an applica- 
tion or permit.””’ Finally, the fact 
that the remedy under the Harris 
Act is not limited to monetary com- 
pensation means that the applica- 
tion of immunity does not defeat the 
effectiveness of the act. 

However, the Third District ruled 
that the waiver of sovereign immu- 
nity was clear from the legislative 
intent of the Harris Act.’ The city 
has sought Florida Supreme Court 
review, and plans to continue fight- 
ing this case and the half dozen oth- 
ers pending, all claiming millions of 
dollars in lost value. Additional im- 
portant precedent may well arise 
out of these facts. 


The dispute resolution portion of 
Ch. 70 has also seldom been con- 
strued in a reported appellate deci- 
sion. The Second District held that 
a letter accompanied by a scientist’s 
field report suggesting that land 
proposed for development might be 
a wetland was not a development or- 
der subject to a special master pro- 
ceedings.” That court also held that 
the circuit courts have no jurisdiction 
over the disposition of a pending spe- 
cial master* proceeding even if they 
are hearing related civil litigation, 
such as a §1983 due process claim 
arising from the same facts.”° 

2) Litigation and negotiation is- 
sues with $70.001. The great irony 
of the Harris Act is that it sought to 
bring clarity to the admittedly 
muddled body of case law regarding 
regulatory takings and be more pro- 
tective of property rights by creat- 
ing a remedy for “inordinate bur- 
dens,” an impact of regulation that 
explicitly falls short of the federal 
taking standard. Yet it uses, and in 
some case modifies, the same terms 
of art as federal taking case law to 
flesh out the meaning of “inordinate 
burden,” while saying that the 
terms cannot be construed with ref- 
erence to that case law.*® Another 
paradox is that the definition of “ex- 
isting use” is not the plain meaning 
of that term but instead specifically 
includes future uses of the prop- 
erty.’ Similar problems exist with 
the act’s attempts to clarify ripeness. 
It only allows as applied challenges, 
and fails to address whether the 
mere enactment of a generally ap- 
plicable ordinance can be the basis 
of an as applied challenge, without 
the owner first seeking a determi- 
nation on an actual development 
application. 

This confusion has been the su- 
preme challenge with the Harris 
Act, and could explain why there is 
not more precedent construing it. 
Regulators and property owners 
alike have thought twice before pro- 
ceeding with litigation, because the 
outcome is highly uncertain and 
there are loads of threshold inter- 
pretation issues that have yet to be 
resolved by the courts. The legisla- 
tive branch has available to it much 
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more expertise in the area of prop- 
erty regulation and valuation policy 
than does a federal judge. Yet the 
legislative branch, not only in 
Florida but also in other states, has 
been unable to create more predict- 
able and just rules for compensation 
in this area of law despite these in- 
herent advantages. These legisla- 
tive efforts, in a way, legitimate the 
federal Penn Central taking stan- 
dard.** While its ad hoc nature can 
be frustrating to litigants (and to 
attorneys trying to advise their cli- 
ents), that very flexibility allows it 
to take into account the wide range 
of unique circumstances presented 
in taking claims. 

While the act appears to have leg- 
islated away the ripeness conun- 
drum, it is important to note that 
traditional ripeness concerns re- 
main. First, ripeness is an issue of 
subject matter jurisdiction, de- 
signed to determine whether there 
is a concrete controversy that the 
courts may decide. It remains to be 
litigated whether the legislative 
branch has the power to alter that 
basic judicial requirement. Second, 
ripeness is at heart a practical is- 
sue. If an owner brings a claim 
based on the mere enactment of an 
ordinance, how does one define the 
impact? In Royal World Metropoli- 
tan, Inc. v. City of Miami Beach, 863 
So. 2d 320 (Fla. 3d DCA 2003), the 
claim involved a height limit, usu- 
ally a relatively clear-cut complaint 
(depending on how clearly the code 
defines the height of a building). But 
what if the effect of the regulation 
on a particular property cannot be 
determined without analysis, such 
as with an environmental restric- 
tion? Without the benefit of an ac- 
tual development application and 
expert staff review to determine 
how the general requirement ap- 
plies to a particular property, how 
can the impact of a density limita- 
tion be determined? It is common to 
find that a particular piece of prop- 
erty cannot develop to the maximum 
extent theoretically permitted by 
the code, when all of the setbacks, 
landscaping requirements, preser- 
vation of environmentally sensitive 
areas, traffic flow and parking re- 
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quirements, etc., are taken into ac- 
count. In that event, the financial 
effect of a downzoning could be over- 
stated if it is measured with respect 
to the theoretical maximum density 
and not the density actually achiev- 
able on the property. 

The actual achievable density 
cannot be known until one does the 
work of applying the regulations to 
the property. If claims are to be al- 
lowed under the act based on the 
mere enactment of a general den- 
sity limitation, and the owner has 
not done this work, is the govern- 
ment now forced to site plan the 
property for the owner in order to fig- 
ure it out? That seems to go beyond 
what should reasonably be expected 
of government. And if the government 
fails to do so in its statutory ripeness 
determination, where does that leave 
the court in trying to understand 
what development is permissible on 
the property?” 

The act incorporates Penn 
Central’s concept of “reasonable in- 
vestment-backed expectations” as 
part of the definition of “existing 
use.” This term also raises a host of 
issues in interpretation, perhaps 
best outlined by the 11th Circuit in 
Reahard v. Lee County,968 F. 2d 
1131, 1135-36 (11th Cir. 1992). 
These include examining the history 
of the title of the property, the his- 
tory of development efforts, the his- 
tory of zoning and regulation appli- 
cable to the property, the present 
nature and extent of the property 
and adjacent properties, the appli- 
cation of common law constraints on 
development, and the immediate 
effect of the regulation being chal- 
lenged. 

The act also incorporates the no- 
tion of a reasonably foreseeable, yet 
nonspeculative use into the concept 
of “existing use.” This could be in- 
terpreted as the appraisal concept 
of “highest and best use,” or perhaps 
as the Penn Central concept of “eco- 
nomically viable use.” Or perhaps it 
could be argued that it accounts for 
Florida’s comprehensive planning 
system, which allows the compre- 
hensive plan designation on a par- 
ticular property to exceed the actual 
zoning for the property, on the 
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theory that the full use contem- 
plated by the comprehensive plan 
might only be appropriate in the 
later years of the planning period. 
Snyder clearly recognizes the differ- 
ence between planning and zoning, 
and states that the government is 
not automatically obligated to zone 
for the full density or intensity per- 
mitted by the comprehensive plan. 
It also could be seen as an attempt 
to capture the effect of the neigh- 
boring use, as, for example, when a 
property with residential zoning 
and an existing single-family resi- 
dence is located next to an office 
park or regional mall.*° 

Another important litigation is- 
sue with Harris Act claims is that 
the measure of monetary compen- 
sation is expressed not in terms of 
the basis of liability or various defi- 
nitions of inordinate burden and 
unfairness, but rather in terms of 
an appraisal of the fair market 
value of the property with and with- 
out the effect of the regulation.*' It 
is the total difference in value, not 
the amount which is alleged to be 
inordinate or unfair to the property 
owner, or which differs from the 
vested or existing use of the prop- 
erty. When there has been a small 
investment in the property, this 
compensation standard can yield a 
large return on investment well be- 
yond any definition of “reasonable 
investment-backed expectations.” 

Accrual and expiration of claims 
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for relief is another part of the act’s 
presenting a fair amount of uncer- 
tainty. The act purports to establish 
a one-year statute of limitations for 
presenting the claim to the govern- 
ment after the regulation is “first 
applied” to the property, followed by 
a 180-day delay to allow for the 
government’s ripeness determina- 
tion, before actually filing the claim 
in court. But the problem is when is 
a regulation “first applied” to the 
property? Is it one year after the 
general enactment of the regulation 
or one year after it has been applied 
to the property through a govern- 
mental decision on a permit appli- 
cation? Is it inevitably measured 
from the first application for devel- 
opment, even if that application 
seeks only a portion of the density 
or intensity actually allowed by the 
code, thus time-barring any chal- 
lenge based on denial of a later ap- 
plication for the full permitted de- 
velopment? Also, though it is clear 
that the claim may not be filed in 
court until at least 180 days have 
elapsed from the presentation of the 
claim to the government, there is no 
deadline for filing the claim. The 
general statute of limitations thus 
applies, which is four years for a 
claim based on statutory liability.* 

Another timing issue relates to 
the act’s exemption for governmen- 
tal regulations adopted or applied 
prior to May 11, 1995.** The exemp- 
tion is muddied by the act’s provi- 
sion that existing regulations, if sub- 
sequently amended, may give rise 
to a claim if the amendment imposes 
an inordinate burden apart from the 
underlying, existing regulation. 
Once again, attempts to clarify and 
create certainty only engender more 
uncertainty and one is faced with 
the sticky determination of “inordi- 
nate burden.” 

The biggest impact of the Harris 
Act may have been through cases 
that were settled. The level of un- 
certainty about the meaning of the 
act leaves a wide playing field for 
litigants to advance an interpreta- 
tion that favors them. In negotia- 
tion, the perception of the potential 
liability can be more important than 
the actual liability, and thus the 
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chilling effect of the act has limited 
government regulation far more sig- 
nificantly than has the case law pre- 
cedent actually interpreting and 
applying the act. It has also 
prompted settlements where, if the 
governing law were clearer, the 
settlement might have been re- 
jected. 

In particular, the act allows a lo- 
cal government to settle a claim 
even though doing so involves a vio- 
lation of otherwise applicable laws 
and codes.** This has played an im- 
portant role in many settlements 
where the local government officials 
and staff might not have been that 
opposed to a development project, 
but politics prevented a general 
change in the code to allow the 
project and others like it. Such 
settlements may also frustrate the 
involvement of third parties, be- 
cause their rights to notice and par- 
ticipation in the Harris Act litiga- 
tion are constrained. However, the 
tolerance of the courts for such 
settlements may be an issue, as re- 
flected in strongly worded special 
concurrence of Chief Judge 
Schwartz regarding such a settle- 
ment agreement in City of Miami 
Beach v. Chisholm Properties South 
Beach, Inc., 830 So. 2d 842 (Fla. 3d 
DCA 2002).** 

Although there is general lan- 
guage in the act that any variance 
or other exception from law granted 
pursuant to subsection (4)(c) must 
“protect the public interest” and be 
“the appropriate relief necessary” to 
relieve the inordinate burden, there 
are no processes or standards for the 
implementation of this protection. 
The procedure for court review and 
approval of the settlement agree- 
ment in subsection (4)(d)1 applies 
only when the law being violated is 
a statute. Violations of administra- 
tive rules and local ordinances and 
regulations appear not to trigger 
this procedure. And the act neither 
provides for the participation of 
third parties in the court’s review 
of the settlement agreement, nor 
explicitly extinguishes the third 
parties’ rights to challenge court- 
sanctioned violations of the statute 
pursuant to the settlement agree- 


ment. 

3) Harris Act legislative update. 
During the 2003 session, the Florida 
Legislature considered a series of 
changes to the Harris Act. A sum- 
mary of the proposed changes fol- 
lows: 

* Clarifies the act’s requirement 
for the government to provide a 180- 
day ripeness determination indicat- 
ing what uses may be permitted on 
the property, and removes all ex- 
plicit references to the concept of 
ripeness from this process (though 
still utilizing the ripeness terminol- 
ogy of “final decision”); 

e Clarifies that the initial adop- 
tion or enactment of a regulation 
does not necessarily constitute an 
application of that law to property; 

e Expressly waives sovereign im- 
munity (in response to the circuit 
court’s decision in the Royal World 
Metropolitan case); 

¢ Provides that certain large-scale 
regional water supply authorities 
may, in certain instances, be subject 
to the Harris Act; 

e Provides special standing re- 
quirements for property owners 
near a regional water reservoir, a 
special manner of compensation 
where an inordinate burden is found 
to exist, and special review and 
settlement procedures for Harris 
Act claims against regional water 
suppliers; and 

e Provides a sunset for regional 
water supply challenges of Decem- 
ber 31, 2005. 

None of these changes were en- 
acted. The bill died on the calendar, 
and interest groups expected it to 
resurface in the 2004 legislative ses- 
sion. It did not. 

What did emerge from the 2004 
legislative session was a new cause 
of action against counties (not cit- 
ies) under the Harris Act for changes 
to existing agricultural land use des- 
ignations or zoning, as part of a 
larger bill providing for agricultural 
economic development. The new 
§70.005 was created by Senate Bill 
1712, as follows: 


Section 70.005 Cause of action.—The 
landowner aggrieved by the changing of 
an existing agricultural land use classi- 
fication or agricultural zoning or the 


lowering of the current residential den- 
sity designation by a county which cre- 
ates an inordinate burden on property 
classified as agricultural land pursuant 
to §193.461 shall have an immediate 
cause of action in accordance with the 
procedures provided in §70.001, except 
that the 180-day notice period shall be 
reduced to a 90-day notice period.*® 


Until there is more judicial inter- 
pretation and clarification of the 
meaning of the myriad uncertain- 
ties in the act, it is likely to remain 
a paper tiger and encourage preser- 
vation of the regulatory status quo. 
While the act may not result in as 
many headline-grabbing monetary 
awards as some of its proponents 
might have liked, it will continue to 
have quiet but significant impacts 
on the public interest through the 
approval of projects whose owners 
threaten litigation and through 
settlement of Harris Act claims in 
violation of governing law. UO 


! See, e.g., Tahoe-Sierra Preservation 
Council, Inc. v. Tahoe Regional Planning 
Agency, 535 U.S. 302 (2002) (32-month 
moratorium on development while pres- 
ervation plan was being developed was 
not a taking); Bradfordville Phipps Lim- 
ited Partnership v. Leon County, 804 So. 
2d 464 (Fla. 1st D.C.A. 2002) (inverse 
condemnation claim based on 22-month 
court-ordered delay in county’s issuance 
of permits was not ripe and did not es- 
tablish deprivation of economically ben- 
eficial use of property); and Agripost, Inc. 
v. Metropolitan Miami-Dade County, 845 
So. 2d 918 (Fla. 3d D.C.A. 2003) (revo- 
cation of unusual use permit for waste 
treatment facility due to violation of con- 
ditions of approval was not a taking). 

2 See Lucas v. South Carolina Coastal 
Commission, 505 U.S. 1003 n.8 (1992). 

3 See City of Pompano Beach v. Yard- 
arm Restaurant, Inc., 834 So. 2d 861 
(Fla. 4th D.C.A. 2002) (city’s actions in 
obstructing issuance of hotel building 
permit, through delay in issuing per- 
mits, wrongful revocation of permits, 
and attempt to repeal special exception, 
did not rise to level of taking). 

* See Tahoe-Sierra, 535 U.S. at 323 
(Lucas establishes a narrow exception 
where takings liability will result from 
a permanent deprivation of all benefi- 
cial use), and City of North Miami Beach 
v. Reed, 749 So. 2d 1275 (Fla. 3d D.C.A. 
2000) (taking resulted when city in- 
stalled curbing along plaintiffs’ frontage, 
thereby denying all vehicular access to 
the property). 

5 See Tahoe-Sierra, 535 U.S. at 314 
(Penn Central test involves a complex 
of factors including the regulation’s eco- 
nomic effect on the landowner, the ex- 
tent to which the regulation interferes 
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with reasonable investment-backed ex- 
pectations, and the character of the gov- 
ernment action). 

® Clay v. Monroe County, 849 So. 2d 363, 
365-66 (Fla. 3d D.C.A. 2003). 

? City of Riviera Beach v. Shillingburg, 
659 So. 2d 1174 (Fla. 4th D.C.A. 1995). 

8 Golf Club of Plantation, Inc. v. City of 
Plantation, 847 So. 2d 1028 (Fla. 4th 
D.C.A. 2003) (city policy banned the con- 
version of existing golf courses to any 
other use, even another recreational use, 
so matter was ripe for review). 

® See generally Cordes, Leapfrogging 
the Constitution: The Rise of State Tak- 
ings Legislation, 24 Eco.ocy L.Q. 187, 
204-15 (1997); Culpepper, Comment, The 
Strategic Alternative: How State Takings 
Statutes May Resolve The Unanswered 
Questions Of Palazzolo, 36 U. Ricu. L. Rv. 
509 (2002); Michael A. Douglass, Note, 
Have They Gone Too Far? An Evaluation 
and Comparison of 1995 State Takings 
Legislation, 30 Ga. L Rev. 1061 (1996) 
(noting that 38 states were considering 
such legislation in 1995 alone, and focus- 
ing on Texas and Florida statutes); 
Martinez, Statutes Enacting Takings 
Law: Flying in the Face of Uncertainty, 
26 Urs. Law. 327 (1993); Marzulla, State 
Private Property Rights Initiatives As A 
Response to “Environmental Takings,” 46 
S.C. L. Rev. 613 (1995) (authored by one 
of the major proponents of such legisla- 
tion); Oswald, Property Rights Legisla- 
tion and the Police Power, 37 Am. Bus. L. 
J. 527, 540 (2000); Sax, Takings Legisla- 
tion: Where It Stands and What Is Next, 
23 Ecoocy L.Q. 509 (1996); Smith, Note, 
Private Property Protection Legislation 
and Original Understandings of the Tak- 
ings Clause: Can They Co-Exist?, 21 J. 
Lecis. 93 (1995); Sugameli, Takings Bills 
Threaten Private Property, People, and 
the Environment, 8 ForDHAM ENVTtL. L.J. 
521, 532-50 (1997); and Walsh, Note, 
Achieving the Proper Balance Between 
the Public and Private Property Interests: 
Closely Tailored Legislation as a Remedy, 
19 Wn. & Mary Envrt. L. & Poticy REv. 
317 (1995). 

10 They include Arizona, Colorado, Dela- 
ware, Florida, Idaho, Indiana, Kansas, 
Louisiana, Maine, Michigan, Mississippi, 
Missouri, Montana, North Carolina, 
North Dakota, Oregon, Tennessee, Texas, 
Utah, Virginia, Washington, and Wyo- 
ming. Measure 7, the regulatory takings 
initiative adopted by popular vote in No- 
vember 2000 which would have required 
compensation for any regulation that 
causes any reduction in property value, 
was voided by the Oregon Supreme Court 
due to its violation of the single subject 
rule. League of Oregon Cities v. State of 
Oregon, 334 Or. 645, 2002 WL 31235582 
(Or. October 4, 2002). The initiative had 
an exception for adult oriented uses, and 
was therefore deemed to amend both the 
just compensation and free expression 
sections of the Oregon Constitution. 

" Lucas v. South Carolina Coastal 
Council, 505 U.S. 1003, 1015 (1992). 
Standing alone, of course, this perception 
reveals an incorrect understanding of 


federal constitutional law. It ignores the 
ad hoc balancing test the Supreme Court 
adopted in 1978 in Penn Central, which 
allows for the consideration of lesser im- 
pacts in light of the property owner’s rea- 
sonable investment-backed expectations, 
the economic effect of the regulation, and 
the character of the governmental action, 
as discussed above. See Tahoe-Sierra dis- 
cussion in Part I above. 

2 See, e.g., Butts, Private Property 
Rights in Florida: Is Legislation the Best 
Alternative?, 12 J. LAND Use & Envrtt L. 
247 (1997); Douglass, supra note 1; 
Juergensmeyer, Florida’s Private Prop- 
erty Rights Protection Act: Does It Inor- 
dinately Burden the Public Interest?, 48 
Fa. L. Rev. 695 (1996); Monaco, The Har- 
ris Act: What Relief from Government 
Regulation Does It Provide?, 265 STETSON 
L. Rev. 861 (1997); Powell et al., A Mea- 
sured Step to Protect Private Property 
Rights, 23 Fia. Sr. U. L. Rev. 315 (1995); 
Stroud & Wright, Florida’s Private Prop- 
erty Rights Act: What Will It Mean for 
Florida’s Future?, 20 Nova L. Rev. 683 
(1996); and Vargas, Florida’s Property 
Rights Act: A Political Quick Fix Results 
in a Mixed Bag of Tricks, 23 Fia. Sr. U. L. 
Rev. 315 (1995). 

18 Weaver and Coffey, Private Property 
Rights Protection Legislation: Statutory 
Claims for Relief from Governmental 
Regulation in Florida Environmental 
and Land Use Law (August 2002) (cata- 
loguing the trial court proceedings and 
decisions available under the act). 

14 AGO 95-78. 

15 Sosa v. City of West Palm Beach, 762 
So. 2d 981 (Fla. 4th D.C.A. 2000). 

16 Osceola County v. Best Diversified, 
Inc., 830 So. 2d 139 (Fla. 5th D.C.A. 2002). 

17 Royal World Metropolitan, Inc. et al. 
v. City of Miami Beach, Case No. 99- 
17243-CA-23 (Order Granting Motion for 
Partial Summary Judgment, dated July 
18, 2002) (reduction in height of apart- 
ment project from 24 to six stories; the 
case was one of several challenging the 
downzoning). 

18 Tampa Hillsborough County Express- 
way Authority v. K.E. Morris Alignment 
Serv., Inc., 444 So. 2d 926, 928 (Fla. 1984). 

9 Brevard County v. Snyder, 627 So. 2d 
469 (Fla. 1993). 

20 Martin County v. Yusem, 690 So. 2d 
1288 (Fla. 1997). 

21 Fra. Star. §70.001(3)(d). 

22 Royal World Metropolitan, Inc. v. City 
of Miami Beach, 863 So. 2d 320 (Fla. 3d 
D.C.A. 2003). 

*3 Hanna v. Environmental Protection 
Commission, 735 So. 2d 544 (Fla. 2d 
D.C.A. 1999). 

*4 The 2004 Legislature amended §70.51 
to change the term “special master” to 
“special magistrate” as part of an overall 
revision of the statutory use of this term, 
which was perceived as being “outmoded” 
according to the staff analysis. See 
www.flsenate.gov/data/session/2004/Sen- 
ate/bills/analysis/pdf/2004s0192.go.pdf. 
The bill was adopted and signed, and is 
at 2004 Fla. Laws ch.11. See http:// 
election.dos.state.fl.us/laws/04laws/ 


66 THE FLORIDA BAR JOURNAL/JULY/AUGUST 2004 


ch_2004-011.pdf. 

°5 Scott v. Polk County, 793 So. 2d 85 
(Fla. 2nd D.C.A. 2001). 

26 Stat. §70.001(3)(e). 

27 Star. §70.001(3)(b). 

28 Penn Central Transportation Com- 
pany v. City of New York, 438 U.S. 104 
(1978). 

2° Compare Taylor v. Village of North 
Palm Beach, 659 So. 2d 1167, 1172-73 
(Fla. 4th D.C.A. 1995) (applying federal 
ripeness standards). 

3° Unfortunately, there is no legislative 
history to assist with the interpretation 
of the many issues raised by the “exist- 
ing use” concept because it was a late 
night “technical” amendment to the act 
after its approval. See Vargas, supra note 
12. 

31 Fra. Star. §70.001(6)(b). 

82 See Fia. Stat. §95.11 (3)(f). 

33 Stat. §70.001(12). 

34 Fria. Stat. §70.001(4)(c). 

35 Chief Judge Schwartz wrote that “the 
circuit court, in a comprehensive and in- 
sightful opinion by Judge Altonaga, re- 
jected an attempt by a hotel owner and 
the City of Miami Beach to grant totally 
unjustified and illegal height variances 
through the device of a sweetheart ‘settle- 
ment’ of a spurious action by the hotel 
owner against the City under the [Har- 
ris Act]. I of course totally agree with this 
opinion and thus with the panel’s deter- 
mination to deny review. ... Beyond that, 
however, I think that this case is so rife 
with suspicion that the proceedings in 
this court, especially the presumptuous 
motion for rehearing en banc now before 
us, are, in turn, so clearly—indeed, at 
best—frivolous that sanctions should be 
imposed against the petitioners . .. . (ci- 
tations omitted).” See 830 So. 2d at 843. 
Compare Parker v. St. Johns County, et 
al., 2002 WL 31846456 (Fla. DOAH Dec. 
17, 2002) (at pages 5 through 7, quoting 
an order of a circuit court upholding such 
a settlement, and recommending that a 
small scale comprehensive plan amend- 
ment be found in compliance based in 
part on the settlement agreement). 

36 See www.flsenate.gov/data/session/ 
2004/Senate/bills/billtext/pdf/ 
s1712er.pdf. The bill was adopted and 
ordered enrolled. If it becomes law, it will 
take effect July 1, 2004. 


Susan L. Trevarthen is board cer- 
tified in city, county and local govern- 
ment law and primarily represents lo- 
cal governments in the areas of land use, 
local government, and related environ- 
mental and constitutional law with the 
firm of Weiss Serota Helfman Pastoriza 
Guedes Cole & Boniske, PA., Ft. Lau- 
derdale. 

This column is submitted on behalf 
of the City, County and Local Govern- 
ment Law Section, Craig H. Coller, chair, 
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Annual Reports 


Last month’s annual reports issue contained an inaccuracy regarding the chair of the Labor and Employment Law Certi- 


fication Committee. The report was submitted by Chair Deborah C. Brown. 
The following reports were omitted from last month’s issue: 


Business Law 

The Business Law Section was 
engaged in wide variety of projects 
and activities during the 2003-04 bar 
year. 

Committees. The section has six 
very active substantive law commit- 
tees: Antitrust, Franchise and Trade 
(chaired by Jason M. Murray), Bank- 
ruptcy and Uniform Commercial 
Code (chaired by Thomas M. 
Messana), Business Litigation 
(chaired by Jonathan C. Koch), Com- 
puter Law (chaired by Manuel 
Farach), Corporations, Securities & 
Financial Services (chaired by Scott 
R. Austin), and Intellectual Property 
(chaired by James A. Gale). Each 
committee had an active agenda this 
year, including CLE programs, legis- 
lation, and special projects. 

The Retreat. We enjoyed another 
record attendance at our Eighth An- 
nual Business Law Section Retreat 
held August 21- 24, 2003, at the Ritz 
Carlton Hotel in Palm Beach. High- 
lights included speeches by U.S. Sena- 
tor Bill Nelson who was honored for 
his long-standing support of the sec- 
tion and former Chief U.S. Bankruptcy 
Judge Alexander Paskay of the Middle 
District of Florida who entertained 
members with stories from his long 
and distinguished career on the bench. 
The retreat offered several CLE pro- 
grams, featuring presentations on 
ethical issues affecting business law- 
yers by Professor Tim Chineris, former 
Ethics Counsel to The Florida Bar, on 
law firm economics by Jeff Grossman 
of Citibank, on “What’s Now Keeping 
Law Firm Managing Partners Awake 
at Night” by Chuck Santangelo of 
Hildebrandt International, and on 
“Business Development in the 2003 
Legal Landscape” by Julie Einhorn of 
Paragon. Attendees also enjoyed a 
variety of social activities, including 
golf and tennis tournaments, beach ac- 
tivities, a “Casino Night,” and a des- 
sert reception. 

Legislation: The section tradition- 
ally drafts and reviews legislation 
affecting Florida’s businesses, includ- 


ing our state’s version of the Uniform 
Commercial Code, the Florida Busi- 
ness Corporation Act and Limited 
Liability Company Act, the Uniform 
Fraudulent Transfer Act, the Florida 
noncompete statute, “Blue Sky” se- 
curities laws, and Florida’s laws gov- 
erning franchising and antitrust. We 
spend considerable effort and re- 
sources drafting legislative bills, edu- 
cating our legislators, and 
shepherding bills through the Florida 
Legislature. This year, the section’s 
principal legislation program was to 
support adequate funding of the state 
courts system in light of the imple- 
mentation of Revision 7 to Art. V of 
the Florida Constitution which, effec- 
tive July 1, 2004, transfers the pri- 
mary responsibility for funding state 
courts from local governments to the 
state. In addition, we also drafted and 
supported “glitch” bills amending the 
Florida Business Corporations Act 
and the judgment lien statute, we 
worked with legislators on changes 
to a proposed bill regulating sales of 
customer lists of businesses, and we 
intend to oppose bills that would im- 
pose income taxes on limited liabil- 
ity companies. 

Special Projects. In addition to our 
support of funding for the courts 
through the legislative process, our 
section also was active in engender- 
ing support for the courts among 
chambers of commerce and among 
business groups. We also took posi- 
tions before the Board of Governors 
and the Florida Supreme Court on 
issues relating to the 
multijurisdictional practice of law 
and before the Board of Governors 
on the proposed changes to the 
Florida Rules of Professional Con- 
duct in light of changes approved by 
the ABA to the Model Code. 

CLE. Our flagship CLE program, 
the Annual View from the Bench, or- 
ganized by Judge Michael Williamson 
and the Bankruptcy/UCC Committee, 
continues to be a mainstay for bank- 
ruptcy practitioners throughout the 
state, again attracting a large turn- 
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out. In addition, the Business Litiga- 
tion Committee sponsored a very suc- 
cessful seminar in Orlando on com- 
mercial litigation in federal courts, 
featuring several district court judges 
and magistrate judges. 

Web site. Our section has a marvel- 
ous Web site at www.flabuslaw.org, 
developed by our Communications 
Committee, which we are constantly 
expanding and improving. It features 
seminar outlines, sample pleadings, 
committee developments, links to other 
useful sites, and chatrooms for each 
substantive law committee. 

In 2003-2004, Maxine Long of the 
Shutts & Bowen law firm will assume 
the position of chair and Mark 
Wolfson of the Foley & Lardner law 
firm will become chair-elect of the 
section. They will be ably assisted by 
Alina Cooper, our capable and 
hardworking section coordinator. 
JAMES B. Murpny, JR., Chair 


Elder Law 

The 2003-04 year has been success- 
ful and filled with amazing accom- 
plishments by the Florida Bar Elder 
Law Section. Two primary goals were 
established by the chair and the ex- 
ecutive committee. The first, to cre- 
ate awareness and raise our level of 
knowledge about how diverse cul- 
tural backgrounds impact legal deci- 
sion-making, and to encourage diver- 
sity in the practice of elder law. The 
second, to improve professionalism in 
the practice of elder law. Those goals 
were successfully fulfilled through 
the following endeavors. 
In Fall 2003, the Elder Law Section 
hosted its first “Conscious Aging” 
seminar in Miami Lakes which ad- 
dressed how ethnic groups such as 
Cubans, Hispanics and American In- 
dians view and treat their elders, care 
for their elders, and make their deci- 
sions when they are incapacitated. 
This seminar not only created aware- 
ness but also compassion and respect 
for other ethnic groups. Following this 
successful event the section an- 
nounced its first scholarship program 
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for law school students to gain insight 
into the elder law practice. One stu- 
dent was selected from each of 
Florida’s law schools. The scholarship 
provides the students with a mentor, 
a subscription to the “Elder Law Ad- 
vocate,” and complimentary enroll- 
ment to one elder law seminar. 
Next, section members volunteered 
to speak at minority bar organiza- 
tions to educate them about basic el- 
der law issues so that they would be 
prepared to counsel and guide the el- 
ders in their communities. The asso- 
ciations will receive tapes of two seg- 
ments of the “Conscious Aging” 
seminar, and earn continuing legal 
education credits for their attendance. 
The section, in collaboration with 
the 17th Judicial Circuit Court Pro- 
bate Division, created a 14-week el- 
der law internship program for third 
year law school students. St. Thomas 
Law School is the first law school to 
implement the internship program. 
Students will dedicate half a semes- 
ter to internship with an elder law 
attorney in private practice and the 
other half to the courthouse. The com- 


bination of exposure to “real life” sce- 
narios and “hands-on” experience will 
give students the best opportunity for 
success while raising the level of pro- 
fessionalism in the elder law practice. 

We have had the privilege of work- 
ing with Tom Batchelor, who now 
serves as the section’s legislative con- 
sultant. Formerly staff director of the 
House of Representatives, Tom man- 
aged the development of major legis- 
lation on nursing homes and assisted 
living, adult protective services, end- 
of-life care, the Baker Act, and welfare 
reform. Together we are successfully 
building relationships and effectively 
communicating with legislative repre- 
sentatives about elder law issues. 

We continued building upon our re- 
lationship with the Florida Bioethics 
Network which is dedicated to the 
understanding and resolution of ethi- 
cal and legal problems arising in 
health care and medical research in 
Florida. At our annual retreat held in 
August 2003 at Duck Key, Ken 
Goodman and Stephanie L. Schneider 
led a panel discussion on the effect 
HIPAA is having on fiduciaries and 
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edged to the recipient with a letter from the editorial offices. To 
order a subscription, use the form below. 
| | am ordering a subscription to The Florida Bar Journal and my 
is enclosed. 
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Attorney # 


Address 
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The Florida Bar Journal, 651 E. Jefferson St., 
I Tallahassee, FL. 32399-2300 
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guardianships. At FBN’s Annual Clini- 
cal Debate Conference held in April 
2004 in Miami Beach, the chair of the 
section presented on “Empowering 
Florida’s Elder and Disabled Popula- 
tions: Where Law and Ethics Unite.” 

The section was selected, for the 
third time, to present a full-day panel 
on elder law issues at the Annual Cir- 
cuit Judges Business Conference in 
June 2004 at Marco Island. The con- 
ference presents several opportunities 
such as sharing of information that 
will empower the jurists (which in- 
clude judges who sit in the civil divi- 
sion) to identify elder law issues, and 
helping to co-create solutions to the 
issues the judges encounter. 

In response to the issues raised in 
Florida by the Schiavo case, the section 
in collaboration with the Department 
of Elder Affairs, Office of Statewide 
Public Guardian, sponsored advance 
directive educational programs for the 
public and health care professionals in 
May. Elder law attorneys throughout 
Florida lead the presentations. 

The section held an educational 
conference that took place at the Ho- 
tel Citadines Saint Germain de Pres, 
in Paris, France in March which gave 
French and American elder law attor- 
neys an opportunity to compare and 
contrast the two legal system relat- 
ing to elder law, guardianship, health 
care and aging issues. 

The section is proud of our important 
successes this year and looks forward 
to even greater achievements as we 
stand ready to meet the legal challenges 
of our rapidly changing society. Toward 
that end, we will continue to take a 
multidisciplinary approach to: educate 
the public about their rights; create 
awareness of cultural differences as 
they relate to the aging process, com- 
munity resources, bioethical consider- 
ations; encourage compassion for our 
client’s; and most importantly to em- 
power them, their families and the pro- 
fessionals they turn to for medical, psy- 
chological and financial guidance. By 
devoting our professional energies to 
not only solving clients’ problems but 
to anticipating emerging trends, we can 
work together to develop creative solu- 
tions to turn present circumstances to 
opportunities for better health care, joy, 
and happiness. 

STEPHANIE SCHNEIDER, Chair 
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Multi-Lingual Advisory 8 Support Services 


Consulting Corporation 


Technical Evaluations and 
Expert Testimony 
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& Certified Forensic Document Examiner, 
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Service Crime Lab. Over 25 yrs. Experience. 
ABFDE Certified (former Board Director.) Court 
qualified throughout southeast. 
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@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of 
Certified Planners (AICP). Author, AICP 
Professionai Practice Manual. 35+ years 
Experience in Land Use, Site Plans, and Code 
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Solin and Associates, Inc.; (407) 682-7200; 
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EXPERT WITNESS CONTINUED 


Law Enforcement & Security | 


@ Lou Guasto Law Enforcement & Security 
Expert Witness. Retired Police Chief with twen 
six years of Law Enforcement experience. F. Bf 
Academy graduate. Former University Criminal J 
Justice Instructor. (954) 434-0413, 
www.EXPERTWITNESS.COM/GUASTO. 


Medical 


@ Physicians For Quality: Credible medical 
experts. Since 1986. We have Florida physicia 
who have agreed to review your malpractice 
case, and if it has merit, testify for you. Plaintiff @ 
Defense. 1-800-284-3627. Visit us at 
www.pfq.com. 


Mining Engineering 


& Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
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ADA Expert 


@ Expert on interpreting and applying 
Americans with Disabilities Act. Founder of 
the American with Disabilities Inspection 
Services, Inc. Contact W. Wheeler Smith, 
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= American Document Examiners, Rita Lord: 
1208 Marine Way, Suite 303 North Palm Beach, Fi 
33408. Court qualified expert witness in Federal, 
Circuit, Probate, District Courts and arbitration cases 
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www.americandocumentexaminers.com. 
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Security 


Security Expert Witness: Alvin K. Brown 
ormer CIA Security Officer - Certified 
tection Professional; Security Supervisor; 
faud Examiner. Experienced in premises 


Dr. Marvin Newman 


Board certified in Obstetrics and Gynecology 
30 years of Clinical Experience 


bility, inadequate/negligent security, 
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Professional Liability Insurance Specialists 
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AmSouth Bank 
Blumberg Excelsior 


Bush, Graziano & Rice 


Corporate Creations 


East Bay Mortgage 

Eastern States Consultants 69 
Empire Corporate 5 
Florida Lawyers Mutual Cover 3 
Ford & Harrison 49 
Gilsbar 


Great American Ins. 


Government Liaison 
Harvey E. Morse, P.A. 
Health Care Auditors 
Insurance Metrics 


InterCity Testing 
When you say: “Stop sitting around worrying and do something productive, 
Int’! Genealogical are you implying that sitting around worrying isn’t productive? 
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Levin, Papantonio 

LexisNexis Cover 2, 1,9, 33 
Master House Studios 71 
Med Witness 69 
Professional Asset Locators 
Professional Safety 

Rachlin, Cohen 

RBC Centura 

South Florida Legal Guide 
Thaxton, Barclay 

Thompson Fast-Tax 

West 41,55, Cover 4 


STEVE RUSHING 
Objection, your honor. Counsel is on a fishing expedition! 
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